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murrer  to  the  second  amended  complaint. 
The  order  for  judgment. 
The  judgment. 
The  assignment  of  errors. 

H.  W.  HUTTON, 
Attorney  for  Plaintiff  in  Error,     [la] 

[Endorsed] :  No.  2614.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  Paul 
Scharrenberg,  Plaintiff  in  Error,  vs.  The  Dollar 
Steamship  Company  et  al.,  Defendants  in  Error. 
Designation  of  Parts  of  Record  to  be  Printed.  Copy 
received  this  17th  day  of  June,  1915.  Nathan  H. 
Frank,  Attys.  for  Defendants  in  Error.  Filed  Jun. 
29,  1915.     F.  D.  Monckton,  Clerk. 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 

St  071 

AT  LAW— No.  15,520. 

PAUL  SCHARRENBERG, 

Plaintiff, 

vs. 

THE  DOLLAR  STEAMSHIP  COMPANY,  DOL- 
LAR STEAMSHIP  LINE,  THE  ROBERT 
DOLLAR  COMPANY,  Corporations,  and 
JAMES  ABERNETHY, 

Defendants. 

Second  Amended  Complaint. 
Now  comes  the  plaintiff  above  named,  and  by  leave 
of  the  Court  first  had  and  obtained  files  this,  his 
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second  amended  complaint  herein,  and  complaining 
of  defendants  alleges: 

I. 

That  as  plaintiff  is  informed  and  believes  and  so 
avers,  defendants.  The  Dollar  Steamship  Company, 
Dollar  Steamship  Line,  and  The  Robert  Dollar  Com- 
pany, on  all  of  the  dates  and  times  herein  mentioned, 
were  and  now  are  corporations. 

II. 

That  on  all  of  the  dates  and  times  herein  men- 
tioned, as  plaintiff  is  informed  and  believes  and  so 
avers,  the  defendants  The  Dollar  Steamship  Com- 
pany, Dollar  Steamship  Line  and  the  Robert  Dollar 
Company,  were  the  operators  of  ,a  certain  steam 
m.'erchant  vessel  flying  the  British  flag,  known  as 
and  called  the  "Bessie  Dollar,"  and  also  of  a  certain 
American  steam  merchant  vessel  flying  the  American 
flag,  named,  known  and  called  "Mackinaw,"  each  of 
said  vessels  cariying  merchandise,  and  being  operated 
at  the  times  herein  mentioned,  and  the  defendant 
James  Abemethy  was  in  the  employ  [2]  of  the  de- 
fendant corporations  herein  as  master  of  said  vessel 
"Bessie  Dollar." 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers  the  defendants  herein  at  the  times  here- 
inafter mentioned,  knowingly  assisted  and  encour- 
aged the  impoi-tation  and  the  migration  of  a  certain 
contract  laborer  and  alien  person,  named  Dung  Pau, 
into  the  United  States  of  America,  for  the  purpose 
of  his  perf  oi-ming  labor  in  the  said  United  States,  he 
at  all  of  the  times  herein  mentioned  being  a  Chinese 
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person,  whose  birth  place  and  residence  was  and  is 
the  City  of  Shanghai,  in  China,  as  follows . 

IV. 
That  on  the  3d  day  of  December,  A.  D.  1913,  the 
said  vessel  "Bessie  Dollar,"  was  lying  in  the  Port 
of  Shanghai,  in  China,  with  a  full  complement  of 
officers  and  a  full  crew  on  board,  each  of  whom  had 
signed  shipping  articles  to  serve  in  their  respective 
capacities  on  said  vessel  on  a  voyage  thence  to  other 
parts  of  the  world  and  return,  and  at  that  time  the 
defendants  herein  other  than  defendant  James 
Abernethy,  desiring  to  procure  a  Chinese  person, 
alien  and  contract  laborer  to  bring  to  the  United 
States  of  America  to  perform  labor  for  them  therein, 
to  wit,  to  serve  as  a  seaman  on  board  of  the  said  ves- 
sel "Mackinaw,"  and  with  that  intent,  they  caused 
the  said  James  Abernethy  to  engage  said  contract 
laborer  for  that  purpose,  which  he  did,  and  to,  and 
he  did  enter  into  a  contract  in  writing  with  said  con- 
tract laborer  before  a  Consul  of  Great  Britain  at 
said  Shanghai,  which  said  contract  was  a  contract 
designated  and  known  as  shipping  articles,  and  in 
the  instance  herein  mentioned,  were  additional  and 
other  shipping  articles  to  the  shipping  articles  al- 
ready as  hereinbefore  mentioned  signed  by  the 
officers  and  crew  of  the  said  vessel  "Bessie  Dollar," 
which  said  [3]  additional  shipping  articles  were 
signed  by  the  said  defendant  Abernethy  and  the  said 
contract  laborer  at  the  request  of  the  other  defend- 
ants herein,  the  said  Abernethy  and  the  said  con- 
tract laborer  both  signing  the  same  as  af  oresai  d,  and 
in  said  shipping  articles  the  said  contract  laborer 
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agreed  to  go  on  board  of  the  said  vessel  "Bessie  Dol- 
lar" and  Avork  for  defendants,  and  they  agreed  to 
employ  him  thereon  and  to  bring  him  to  the  said 
United  States  so  that  he  could  work  for  the  said  de- 
fendants therein  other  than  said  defendant  Aber- 
nethy,  although  at  that  time  no  seaman  or  other  per- 
sons were  needed  to  work  upon  the  said  "Bessie 
Dollar,"  the  said  shipping  articles  so  signed  by  said 
Abemethy  and  the  said  contract  laborer  describing 
the  latter 's  employment  as  follows;  that  is  to  say 
said  contract  laborer  was  to  work  as  a  purported  sea- 
mian  on  said  vessel  "Bessie  Dollar," 

"On  voyages  from  Shanghai  to  San  Francisco, 
there  to  join  the  S.  S.  'Mackinaw,'  or  any  other 
vessel,  Tvithin  the  limits  of  70  degrees  north  and  70 
degrees  south  latitude,  trading  to  and  from  as  may 
be  required,  and  back  to  Shanghai,  to  be  discharged 
with  consent  of  local  authorities.  Term  of  service 
not  to  exceed  two  (2)  years.  The  master  has  the 
option  to  transfer  any  or  all  of  the  within  mentioned 
persons  to  any  other  British  or  Foreign  ship  bound 
to  Shanghai  in  the  same  capacity  and  at  the  same 
rate  of  wages." 

That  the  real  purpose  of  defendants  other  than  the 
defendant  Abernethy,  was  to  employ  said  contract 
laborer  within  the  United  States  of  America,  and 
that  after  the  signing  of  said  contract  and  on  or 
about  the  3d  day  of  December,  1913,  the  said  con- 
tract laborer  went  on  board  of  said  vessel  "Bessie 
Dollar"  at  said  Shanghai,  and  was  by  the  defendants 
brought  on  said  vessel  to  the  Port  of  San  Francisco, 
in  the  State  of  California,  he  working  as  a  seaman 
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on  Scaid  vessel  on  ber  passage  from  said  Shanghai  to 
said  Port  of  San  Francisco,  at  which  last  named 
place  and  on  or  about  the  15th  day  of  January, 
1914,  [4]  at  said  last  named  place  the  defend- 
ants caused  the  said  contract  laborer  to  be  discharged 
from  said  vessel,  and  he  was  by  them  discharged 
from  service  on  her,  and  thereafter  and  upon  the 
same  day,  the  defendants  herein  other  than  defend- 
ant James  Abernethy,  in  pursuance  of  the  purpose 
for  which  they  had  brought  the  said  contract  laborer 
from  said  Shanghai,  hired  and  employed  him  in  the 
said  Port  of  San  Francisco,  and  caused  him  to  sign 
a  contract  of  shipment  before  the  United  States 
Shipping  Commissioner  for  the  said  Port  of  San 
Francisco,  on  a  voyage  on  said  vessel  described  in 
said  contract  of  shipment,  as  follows : 

"From  San  Francisco,  Cal.,  to  Shanghai,  China, 
and  such  other  Asiatic  Ports  as  the  master  may 
direct,  via  Grays  Harbor,  Seattle,  Wash.,  and  such 
other  ports  on  the  Pacific  Coast  as  the  master  may 
direct;  final  port  of  discharge  shall  be  Shanghai, 
China. ' ' 

That  the  Grays  Harbor,  and  the  Seattle  mentioned 
in  said  contract  of  shipment  are  each  ports,  to  wit, 
seaports  in  the  State  of  Washington.  That  after 
the  signing  of  such  shipping  articles  or  contract  of 
shipment  the  said  contract  laborer  went  on  board 
of  said  vessel  "Mackinaw"  in  the  employ  of  defend- 
ants other  than  said  James  Abernethy,  at  said  Port 
of  San  Francisco,  on  or  about  the  said  15th  day  of 
January,  1914,  under  and  pursuant  to  his  said  hiring 
at  said  Shanghai,  to  work  as  a  seaman  on  said  vessel 
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"Mackinaw,"  and  worked  on  board  of  said  vessel 
in  the  said  Port  of  San  Francisco,  for  some  days, 
and  also  on  a  voyage  of  said  vessel  from  said  San 
Francisco,  to  said  Grays  Harbor  and  at  said  Grays 
Harbor  also  worked  on  said  vessel  as  a  seaman  and 
pursuant  to  Ms  said  hiring,  and  did  and  is  now  so 
performing  labor  on  board  of  said  vessel. 

That  at  all  the  times  herein  mentioned  unemployed 
labor  of  a  like  kind  to  that  performed,  and  for  which 
the  said  contract  laborer  was  so  contracted  with  at 
said  Shanghai  to  perform  could  have  been  found  in 
the  United  States  of  America,  and  particularly 
in  [5]'  those  parts  of  the  United  States  of  Am- 
erica, where  the  said  vessel  from  time  to  time  was, 
and  could  have  easily  been  found  in  the  Port  of  San 
Francisco,  in  the  State  of  California,  on  the  3d  day 
of  December,  1913,  and  for  a  long  time  prior  thereto 
and  at  all  times  since. 

That  by  reason  of  the  foregoing  plaintiff  has  been 
wronged  and  damaged,  and  the  said  defendants  have 
become  indebted  to  the  plaintiff  in  the  sum  of  one 
thousand  ($1,000.00)  dollars,  plaintiff  having  been 
WTonged  and  damaged  in  that  amoimt,  none  of  which 
has  been  paid. 

SECOND  COUNT. 

For  a  further  and  second  cause  of  action  against 
said  defendants  plaintiff  alleges: 

a. 

Plaintiff  makes  the  whole  of  paragraphs  imm- 
hered  I,  II  and  IV,  of  the  first  count  of  this  com- 
plaint, a  pa  it  of  this  second  count,  to  serve  in  this 
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second  count  in  the  order  in  which  they  are  nuni- 
bered. 

Til. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers  the  defendants  herein,  at  the  times 
hereinafter  mentioned,  knowingly  assisted  and  en- 
couraged the  importation  and  the  migration  of  a  cer- 
tain contract  laborer  and  alien  person  named  Yuen 
Mow  Shin,  into  the  United  States  of  America,  for 
the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  all  of  the  times  here- 
in mentioned  being  a  Chinese  person,  whose  birth 
place  and  residence  was  and  is  the  City  of  Shanghai, 
in  China. 

THIRD  COUNT. 

For  a  further  separate  and  third  cause  of  action 
against  said  defendants,  plaintiff  alleges:     [6] 

a. 

Plaintiff  makes  the  whole  of :  paragraphs  num^ 
bered  I,  II  and  IV,  of  the  lirst  count  of  this  com- 
plaint, a  part  of  this  third  count,  to  serve  in  this 
third  count  in  the  order  in  which  they  are  numbered. 

III. 

That  as  plaintiff  is  informed  and  believes  and  so 
avers,  the  defendants  herein  at  the  times  in  para- 
graiDh  IV  hereof  mentioned,  knowingly  assisted  and 
encouraged  the  importation  and  the  migration  of  a 
certain  contract  laborer  and  alien  person,  to  wit,  one 
Miau  Shing  Lang,  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  all  of  the  times 
herein  mentioned  being  a  Chinese  person,   whose 
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birtli  place  and  residence  was  and  is  the  City  of 
Shanghai,  in  China,  as  follows,  to  wit,  as  in  par- 
person  whose  birth  place  and  residence  was  the  City 
of  Shanghai,  in  China,  said  assistance  and  encour- 
agement being  in  the  manner  set  forth  in  paragraph 
IV,  hereof,  as  follows,  to  wit : 

FOURTH  COUNT. 

For  a  further  separate  and  fourth  cause  of  action 
against  said  defendants,  plaintiff  alleges: 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  11 
and  IV,  of  the  first  count  of  this  complaint  a  part  of 
this  fourth  count,  to  serve  as  numbered  in  said  first 
count 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Sz  Hang  Lang,  into  the  United  States  of  America, 
for  the  purpose  [7]  of  his  performing  labor  in 
the  said  United  States  of  America,  he  at  said  times 
being  a  Chinese  person,  whose  birthplace  and 
residence  was  the  City  of  Shanghai,  in  China,  said 
assistance  and  encouragemlent  being  in  the  manner 
set  forth  in  paragraph  IV,  hereof  as  follows,  to  wit: 

FIFTH  COUNT. 

For  a  further  separate  and  fifth  cause  of  action 
against  said  defendants,  plaintiff  alleges : 

a. 
Plaintiff  makes  the  whole  of  paragraphs  number 
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I,  II  and  IV,  of  ihe  first  count  of  this  complaint  a 
part  of  this  fifth  count,  to  serve  as  numbered  in  said 
first  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers',  the  defendants  herein  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  namied 
Chin  Pau  Sue,  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
the  City  of  Shanghai,  in  China,  said  assistance  and 
encouragement  being  in  the  manner  set  forth  lin 
paragraph  IV,  hereof,  as  follows,  to  wit: 
SIXTH  COUNT. 

For  a  further  separate  and  sixth  cause  of  action 
against  said  defendants,  plaintiff  alleges: 

a. 

Plaintiff  makes  the  whole  of  paragraphs  number 
I,  II  and  IV,  of  the  first  count  of  this  complaint  a 
part  of  this  sixth  count,  to  serve  as  numbered  in  said 
first  count.     [8] 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Ying  Wo  Dong,  into  the  United  States  of  America, 
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for  the  purpose  of  Ms  performing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
the  City  of  Shanghai,  in  China,  said  assistance  and 
encouragement  being  in  the  manner  set  forth  in 
paragraph  IV,  hereof,  as  follows,  to  wit: 

SEVENTH  COUNT. 

For  a  further  separate  and  seventh  cause  of  action 
against  said  defendants,  plaintiff  alleges: 

a. 

Plaintiff  miakes  the  whole  of  paragraphs  number 
I,  II  and  IV,  of  the  first  count  of  this  complaint  a 
paii;.  of  this  seventh  count,  to  serv^e  as  numbered  in 
said  first  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers,  the  defendants  herein  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Le  Shin  Knau  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  laboT  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person  whose  bii'th  place  and  residence  was 
the  City  of  Shanghai,  in  China,  said  assistance  and 
encouragement  being  in  the  manner  set  forth  in 
paragraph  IV  hereof,  as  follows,  to  wit: 

EIGHTH  COUNT. 

For  a  further  separate  and  eighth  cause  of  action 
against  said  defendants,  plaintiff  alleges:     [9] 
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a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  fir^t  count  of  the  complaint  a  part  of  this 
eighth  count,  to  serve  as  numbered  in  said  first  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Yan  Pam  Fung,  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
the  City  of  Shanghai,  in  China,  said  assistance  and 
encouragement  being  in  the  mianner  set  forth  in 
paragraph  IV,  hereof  as  follows,  to  wit: 

NINTH  COUNT. 

For  a  further  separate  and  ninth  cause  of  action 
against  said  defendants,  plaintiff  alleges : 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint,  a  part  of  this 
ninth  count,  to  serve  as  numbered  in  said  first  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes 
-and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration  of 
a  certain  contract  laborer  and  alien  person  named 
Chn  Chang  Kwa,  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  labor  in  the  said 
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United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
the  City  of  Shanghai,  in  China,  said  assistance  and 
encouragement  [10]  being  in  the  mjanner  set  forth 
in  paragraph  IV  hereof,  as  follows,  to  wit: 

TENTH  COUNT. 

For  a  further,  separate  and  tenth  cause  of  action 
against  said  defendants,  plaintiff  alleges : 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint,  a  part  of  this 
tenth  count,  to  serve  as  they  are  numbered  in  said 
first  count,  in  this  tenth  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
piaragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Wong  Chin  Muk,  into  the  United  States  of  America, 
for  the  purpose  of  his  perfomiing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
the  City  of  Shanghai  in  China,  said  assistance  and 
encouragement  being  in  the  manner  set  forth  in 
paragraph  IV  hereof,  as  follows,  to  wit : 

ELEVENTH  COUNT. 
For  a  further,  separate  and  eleventh  cause  of  ac- 
tion against  said  defendants,  plaintiff  alleges : 

a. 
Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint  a  part  of  this 
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eleventh  count,  to  serve  as  they  are  numbered  in  said 
first  count,  in  this  eleventh  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein  at  the  times  in 
paragraph  IV,  hereof  [11]  set  foi*th,  knowingly 
assisted  and  encouraged  the  importation  and  the 
migration  of  a  certain  contract  laborer  and  alien 
person  named  San  Sang  Dong,  into  the  United 
States  of  America,  for  the  purpose  of  his  performing 
labor  in  the  said  United  States  of  America,  he  at 
said  times  being  a  Chinese  person,  whose  birth  place 
and  residence  w^as  the  City  of  Shanghai  in  China,  as 
follows : 

TWELFTH  COUNT. 

For  a  further,  separate  and  twelfth  cause  of  ac- 
tion against  said  defendants,  plaintiif  alleges: 

a. 

Plaintiif  makes  the  whole  of  paragraplis  I,  II  and 
IV,  of  the  first  count  of  this  complaint,  a  part  of 
this  tW'Clfth  count,  to  serve  as  they  are  numbered  in 
said  first  count,  in  this  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes, 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Ching  Lung,  into  the  United  States  of  America,  for 
the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  w^hose  birth  place  and  residence  was 
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the  City  of  Shanghai  in  China,  said  assistance  and 
encouragenojent  being  in  the  manner  set  forth  in 
paragraph  IV  hereof  as  follows,  to  wit : 

THIRTEENTH  COUNT. 

For  a  further,  separate  and  thirteenth  cause  of  ac- 
tion against  said  defendants,  plaintiff  alleges. 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  cause  of  action  of  this  complaint,  a 
part  of  this  thirteenth  count  to  serve  in  the  order  in 
which  they  are  numbered  in  said  first  count,  in  this 
count.     [12] 

III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  set  forth,  knowingly  assisted 
ajid  encoui'a,ged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person  named 
Ho  Ah  Chun  into  the  United  States  of  America,  for 
the  purpose  of  his  performing  labor  in  the  said 
United  States  of  America,  he  at  said  times  being  a 
Chinese  person,  whose  birth  jjlace  and  residence  was 
the  City  of  Shanghai  in  China,  as  follows,  to  wit : 

FOURTEENTH  COUNT. 

For  a  further,  separate  and  fourteenth  cause  of 
action  against  said  defendants,  plaintiff  alleges  : 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint,  a  part  of 
this  fourteenth  count,  to  serve  as  they  are  numbered 
in  said  first  count,  in  this  count. 
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III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times 
herein  in  paragraph  IV  hereof  set  forth,  knowingly 
assisted  and  encouraged  the  im'portation  and  the 
migration  of  a  certain  co'ntract  laborer  and  alien  per- 
son named  Ye  Pan  Lo,  into  the  United  States  of 
America,  for  the  purpose  of  his  performing  labor 
in  the  said  United  States  of  America,  he  at  said 
times  being  a  Chinese  person,  whose  birth  place  and 
residence  was  the  City  of  Shanghai  in  China,  said 
assistan-ce  and  encouragement  being  in  the  manner 
set  forth  in  paragraph  IV  hereof,  as  follows,  to  wit : 

FIFTEENTH  COUNT. 

For  a  further,  separate  and  fifteenth  cause  of  ac- 
tion against  said  defendants,  plaintiff  alleges:    [13] 

a. 

Plaintiff  miakes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint  a  part  of  this 
fifteenth  count,  to  serve  as  they  are  numbered  in  said 
first  count,  in  this  count. 

III. 

That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times 
herein  in  paragraph  IV  hereof  set  forth  knowingly 
assisted  and  encouraged  the  importation  and  the 
migration  of  a  certain  contract  laborer  and  alien 
person  Tsang  Po,  into  the  United  States  of  America, 
for  the  purpose  of  his  performing  labor  in  the  said 
United  States  of  Amierica,  he  at  said  times  being  a 
Chinese  person,  whose  birth  place  and  residence  was 
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the  City  of  Shanghai  in  China,  said  assistance  and 
encouragement  being  in  the  manner  set  forth  in 
paragraph  IV  hereof,  as  follows,  to  wit: 

SIXTEENTH  COUNT. 

For  a  further,  separate  and  sixteenth  cause  of  ac- 
tion against  said  defendants,  plaintiff  alleges: 

a. 
Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  count  of  this  complaint,  a  part  of  this 
sixteenth  count,  to  serve  as  they  are  numbered  in 
said  first  count,  in  this  count. 

III. 
That  as  plaintiff  is  further  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  mentioned  and  set  forth, 
knowingly  assisted  and  encouraged  the  importation 
and  the  migration  of  a  certain  contract  laborer  and 
alien  person  named  Tsan  Kang,  into  the  United 
States  of  America,  for  the  purpose  of  his  performing 
labor  in  the  said  United  States  of  America,  he  at 
said  times  being  a  Chinese  person,  whose  birth  place 
and  residence  was  the  City  of  Canton,  in  China, 
said  assistance  [14]  and  encouragement  being  in 
the  manner  set  forth  in  paragraph  IV  hereof,  as  fol- 
lows, to  wit : 

SEVENTEENTH  COUNT. 
For  a  further,  separate  and  seventeenth  cause  of 
action  against  said  defendants,  plaintiff  alleges : 

a. 
Plaintiff  makes  the  whole  of  paragraphs  II  and 
IV,  of  the  first  count  of  this  complaint  a  part  of  this 
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seventeenth  count,  to  serve  as  they  are  numbered  in 
said  first  count,  in  this  count. 

III. 
That  as  plaintiff  is  further  informed  and  believes 
a.nd  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  mentioned  and  set  forth, 
knowingly  assisted  and  encouraged  the  importation 
and  the  migration  of  a  certain  contract  laborer  and 
alien  person  named  Ching  Ling,  into  the  United 
States  of  Amierica,  for  the  purpose  of  his  perform- 
ing labor  in  the  said  United  States  of  America,  he  at 
said  times  being  a  Chinese  person,  whose  birth  place 
and  residence  was  the  City  of  Canton  in  China,  said 
assistance  and  encouragement  being  in  the  manner 
set  forth  in  paragraph  IV  hereof,  as  follows,  to  wit : 

EIGHTEENTH  COUNT. 

For  a  further  and  separate  and  eighteenth  cause 
of  action  against  said  defendants,  plaintiff  alleges; 

a. 

Plaintiff  makes  the  whole  of  paragraphs  I,  II  and 
iV,  of  the  first  count  of  this  complaint,  a  part  of 
this  eighteenth  count,  to  serve  in  the  order  in  which 
they  are  numbered  in  said  first  count,  in  this  count. 

III. 

That  as  plaintiff  is  further  informed  en  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  mentioned  [15]  and  set 
forth,  knowingly  assisted  and  encouraged  the  im- 
portation and  the  migration  of  a  certain  contract 
laborer  and  alien  person  named  Tsang  On  Tsang  On 
into  the  United  States  of  America,  for  the  purpose 
of  his  performing  labor  in  the  said  United  States  of 
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America,  be  at  said  times  being  a  Cbinese  person, 
wbose  birtb  place  and  residence  .was  tbe  City  of 
Canton  in  Cbina,  said  assistance  and  encouragement 
being  in  the  manner  set  forth  in  paragraph  IV 
hereof,  as  follows,  to  wit  : 

NINETEENTH  COUNT. 

For  a  further,  separate  and  nineteenth  cause  of 
action  against  said  defendants,  plaintiff  alleges : 

a. 

Plaintoff  makes  the  whole  of  paragraphs  I,  II  and 
IV,  of  the  first  comit  of  this  complaint,  a  part  of 
this  nineteenth  count,  to  serve  in  the  order  in  which 
they  are  numbered  in  said  first  count  in  this  count. 

III. 

That  as  plaintiff  is  fui'ther  informed  and  believes 
and  so  avers,  the  defendants  herein,  at  the  times  in 
paragraph  IV  hereof  mentioned  and  set  forth, 
knowingly  assisted  and  encouraged  the  importation 
and  the  migration  of  a  certain  contract  laborer  and 
alien  person  named  Wong  Fook  into  the  United 
States  of  America,  for  the  purpose  of  his  performing 
labor  in  the  said  United  States  of  America,  he  at 
said  times  being  a  Chinese  person  whose  birth  place 
and  residence  was  a  certain  city  called  Hongkong,  in 
China,  said  assistance  and  encouragement  being  in 
the  manner  set  forth  in  paragraph  IV  hereof  as  fol- 
lows, to  wit : 

Wherefore,  plaintiff  prays  judgment  against  said 
defendants  for  the  sum»  of  nineteen  thousand 
($19,000.00)  dollars  and  costs  of  this  action. 

H.  W.  HUTTON, 
Attorney  for  Plaintiff.     [16] 
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United.  States  of  America, 
Northern  District  of  California, — ss. 

Paul  Scharrenberg,  being  first  duly  sworn,  de- 
poses and  says  as  follows: 

I  am  the  plaintiff  above  named,  I  have  read  the 
foregoing  second  amended  complaint  and  I  know 
the  contents  thereof,  and  the  same  is  true  of  my  own 
knowledge,  except  as  to  the  matters  therein  stated 
on  informiation  or  belief  and  as  to  those  matters  I 
believe  it  to  be  true. 

PAUL  SCHARRENBERG. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1915. 

[Seal]  L.  H.  ANDERSON, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
Copy  received  this  28th  day  of  May,  1914. 

NATHAN  H.  FRANK, 
Attorn e}^  for  Defendants. 
[Endorsed]  :  Filed  May  29,  1914.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [17] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division 
One. 

AT  LAW— No.  15,520. 

PAUL  SCHARRENBERG, 

Plaintiff, 
vs. 
THE  DOLLAR  STEAMSHIP  COMPANY  et  al., 

Defendants. 
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Demurrer  to  Second  Amended  Complaint, 

The  defendants  in  the  above-entitled  cause  file  this, 
their  Demurrer  to  the  Second  Amended  Complaint 
on  file  herein,  and  for  cause  of  derrturrer  allege  as 
follows : 

I. 
That  the  first  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

II. 
That  the  second  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

III. 
That  the  third  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

IV. 
That  the  foui*th  count  in  said  second  amended  comf- 
plaint  set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of     [18]     action. 

V. 
That  the  fifth  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

VI. 
That  the  sixth  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

VII. 
That  the  seventh  count  in  said  second  amended 
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complaint  set  fortli  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

VIII. 
That  the  eighth  count  in  said  second  amended  comi- 
plaint  set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

IX. 
That  the  ninth  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

X. 
That  the  tenth  count  in  said  second  amended  com- 
plaint set  forth  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

XI. 
That  the  eleventh  count  in  said  second  amended 
complaint  set  foi-th  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

XII. 
That  the  twelfth  count  in  said  second  amended 
complaint  set    [19]    forth  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

XIII. 
That  the  thirteenth  count  in  said  second  amended 
complaint  set  forth  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

XIV. 
That  the  fourteenth  count  in  said  second  amended 
complaint  set  forth  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

XV. 
That  the  fifteenth  count  in  said  second  amended 
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complaint  set  forth  does  not  state  sufficient  to  consti- 
tute a  cause  of  action. 

XVI. 
That  the  sixteenth  count  in  said  second  amended 
complaint  set  forth  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

XVII. 
That  the  seventeenth  count  in  said  second  amended 
complaint  set  forth  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

XVIII. 
That  the  nineteenth  count  in  said  second  amended 
complaint  set  forth  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

WHEREFORE,  said  defendants  pray  that  said 
cause  may  be  dismissed,  and  for  their  costs  therein. 

NATHAN  H.  FRANK, 
IRVING  H.  FRANK, 
Attorneys  for  Defendants.     [20] 
We  hereby  certify  that  the  foregoing  Demurrer  to 
Second  Amended  Complaint  is  in  our  opinion  well 
taken  in  point  of  law,  and  that  the  same  is  not  inter- 
posed for  purposes  of  delay. 
Dated,  June  5th,  1014. 

NATHAN  H.  FRANK, 
IRVING  H.  FRANK, 
Attorneys  for  Defendants. 
Receipt  of  a  copy  of  the  within  Demurrer  to  Sec- 
ond Amended  Complaint  is  hereby  admitted  this  5th 
day  of  June,  1914. 

H.  W.  HUTTON, 
Attorney  for  Plaintiff. 
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[Endorsed]:  Filed  Jun.  8,  1914.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [21] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

IN  ADMIRALTY— No.  15,520. 

PAUL  SCHARRENBEEG, 

Plaintiff, 

vs. 

THE  DOLLAR  STEAMSHIP  COMPANY  et  al.. 

Defendants. 

Order  Sustaining  Demurrer  to   2d  Amended 
Complaint. 
H.  W.  HUTTON,  Esq.,  Attorney  for  Plaintiff. 
NATHAN    H.    FRANK    and    IRVING    H. 
FRANK,  Attorneys  for  Defendants. 
The  Second  Amended  Comlplaint  does  not  present 
any  state  of  facts  differing  in  principle  from  those 
held  to  be  insufficient  to  state  a  cause  of  action,  when 
the  demurrer  to  a  prior  Complaint  was  sustained. 

The  Demurrer  to  the  Second  Amended  Complaint 
will,  therefore,  be  sustained. 
January  20th,  1915. 

M.  T.  DOOLING, 

Judge. 

[Endorsed] :  Filed  Jan.  20,  1915.     W.  B.  Maling. 
Clerk.    By  Lyle  S.  Morris,  Deputy  Clerk.     [22] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

AT  LAW— No.  15,520. 

PAUL  SCHARRENBERG, 

Plaintiff, 
vs. 

THE  DOLLAR  STEAMSHIP  COMPANY  et  al., 

Defendants. 

Request  to  Enter  Judgment. 

To  the  Clerk  of  the  Above-entitled  Court . 

No  leave  to  amend  having  been  given  upon  the 
sustaining  of  defendants  demurrer  to  plaintiffs  sec- 
ond amended  complaint,  and  plaintiff  desiring  to 
have  the  order  sustaining  said  demurrer  reviewed 
by  the  Appellate  Court,  you  will  please  enter  up 
judgment  for  defendants. 

Dated  May  27th,  1915. 

H.  W.  HUTTON, 
Attorney  for  Plaintiff. 

[Endorsed]  :  Filed  May  27,  1915.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [23] 
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In  tJie  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Division. 

No.  15,520. 

PAUL  SCHARRENBERG, 

Plaintiff, 

vs. 

THE  DOLLAR  STEAMSHIP  CO.  and  JAMES 
ABERNETHY, 

Defendants. 

Judgment. 

In  this  cause,  the  Court  having  ordered  that  De- 
fendants' Demurrer  to  the  Second  Amended  Com- 
plaint be  sustained,  without  leave  to  amend,  and  that 
Judgment  be  entered  accordingly : 

NOW,  THERFORE,  by  virtue  of  the  law  and  by 
reason  of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  plaintiff  take  nothing  by  this  aotion 
and  that  the  defendants  go  hereof  without  day. 

JUDGMENT  ENTERED  this  27th  day  of  May, 
A.  D.  1915. 

W.  B.  MALING, 
Clerk. 
By  0.  W.  Calbreath, 
Deputy  Clerk.     [24] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

AT  LAW. 

PAUL  SCHARRENBERG, 

Plaintiff, 

THE  DOLLAR  STEAMSHIP  COMPANY  et  al., 

Defendants. 

Assignment  of  Errors. 
I. 

The  Court  erred  in  sustaining  defendants  de- 
murrer to  plaintiffs  second  amended  conKplaint,  for 
the  reason  that  said  complaint  showed  clearly  that 
defendants  at  Shanghai  in  China,  entered  into  a 
contract  in  writing  with  each  of  the  persons  named 
in  said  complaint,  and  each  of  whom  were  aliens, 
under  and  by  which  contract  each  of  said  aliens 
cam'C  to  the  United  States,  to  perforai  services 
therein  for  said  defendants,  and  that  said  defend- 
ants knowingly  assisted  and  encouraged  each  of  said 
aliens  to  come  to  the  United  States  to  pefrom  labor 
therein  under  such  contract  of  employment,  and  said 
defendants  thereby  encouraged  and  assisted  in  the 
importation  of  alien  contract  laborers  into  the 
United  States. 

Dated  May  28th,  1915. 

H.  W.  HUTTON, 
Attorney  for  Plaintiff. 


28  Paul  Scharrenherg  vs. 

[Endorsed] :  Filed  May  28,  1915.     W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [25] 


[Endorsed] :  No.  2614.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Paul 
S'charrenberg,  Plaintiff  in  Error,  vs.  The  Dollar 
Steamship  Company,  Dollar  Steamship  Line,  The 
Robert  Dollar  Company,  Corporations,  and  James 
Abernethy,  Defendants  in  Error.  Transcript  of 
Record.  Upon  Writ  of  Error  to  the  United  States 
District  Court  of  the  Northern  District  of  Califor- 
nia, First  Division. 
Filed  June  17,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  thte  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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PAUL  SCHARRENBERG, 

Plaintiff  and  Plaintiff  in  Error, 
vs. 
THE  DOLLAR  STEAMSHIP  COMPANY, 
et  al., 

Defendants  and  Defendants  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR  ON  ORDER 

SUSTAINING  GENERAL  DEMURRER 

TO  HIS  COMPLAINT. 

Statement  of  Facts. 

The  complaint  in  this  case  states  a  cause  of  action, 
the  facts  pleaded  are  briefly  as  follows : 

Defendants  in  error  with  the  exception  of  James 
Abernethy,  who  was  master  of  the  British  steamer 
''Bessie  Dollar,"  were  the  owners  and  operators  of 
that  vessel  and  the  American  vessel  "Mackinaw," 
the  "Bessie  Dollar"  being  in  Shanghai,  China,  and 
the  defendants  other  than  Abernethy  desiring  to 
procure  a  Chinese  crew  to  come  to  the  United  States 
for  the  Mackinaw,  they  caused  to  be  shipped  on  the 
Bessie  Dollar  at  Shanghai,  an  additional  crew  for 


the  Bessie  Dollar,  she  having  a  complete  crew  on 
board  without  them  and  they  made  a  shipping  con- 
tract with  the  additional  crew  in  part  as  follows: 
(Trans.,  page  5) 

"On  voyages  from  Shanghai  to  San  Fran- 
cisco, there  to  join  the  S.  S.  'Mackinaw,'  or  any 
other  vessel,  within  the  limits  of  70  degrees 
north  and  70  degrees  south  latitude,  trading  to 
and  from  as  may  be  required,  and  back  to 
Shanghai,  to  be  discharged  with  consent  of  the 
local  authorities.  Term  of  service  not  to  exceed 
two  (2)  years.  The  master  has  the  option  to 
transfer  any  or  all  of  the  within  mentioned  per- 
sons to  any  other  British  or  foreign  ship  bound 
to  Shanghai  in  the  same  capacity  and  at  the 
same  rate  of  wages." 

The  plain  scope  of  the  contract  is  for  the  aliens  to 
leave  a  foreign  country  and  come  to  San  Francisco 
and  work  in  that  port,  which  is  a  part  of  the  United 
States,  and  on  an  American  vessel  the  "Mackinaw," 
whose  decks  were  always  a  part  of  the  United  States, 
no  matter  where  she  might  be,  and  in  the  event  that 
the  "Mackinaw"  did  not  go  to  Shanghai,  the  con- 
tract shows  that  the  intention  was  to  put  them  on  a 
ship  that  did.  The  men  were  hired  for  a  period  not 
to  exceed  two  years.  In  the  meantime  they  could 
be  held  on  the  "Mackinaw"  if  they  joined  her  and 
trade  back  and  forth  within  the  limits  of  70  de- 
grees north  and  70  degrees  south  latitude  until  the 
two  j^ears  expired. 


The  fact  is  the  men  complained  of  were  brought 
to  San  Francisco,  on  the  Bessie  Dollar,  paid  off  and 
discharged  and  then  shipped  on  the  ''Mackinaw" 
under  a  contract  describing  their  service  as  follows : 

"From  San  Francisco,  Cal.,  to  Shanghai, 
China,  and  such  other  Asiatic  ports  as  the 
master  may  direct,  via  Grays  Harbor,  Seattle, 
Wash.,  and  such  other  ports  on  the  Pacific  Coast 
as  the  master  may  direct ;  final  port  of  discharge 
shall  be  Shanghai,  China." 

Under  the  contract  the  men  could  be  held  for  at 
least  two  years  in  coastwise  trade. 

The  complaint  alleges  an  intention  to  bring  con- 
tract laborers  to  the  United  States,  there  to  perform 
labor — and  alleges  that  the  men  complained  of  did 
perform  labor  on  the  "Mackinaw"  in  San  Francisco, 
and  on  a  voyage  thence  to  Grays  Harbor  and  at 
Grays  Harbor,  and  that  the  men  complained  of  were 
still  performing  service  on  the  vessel. 

It  is  also  alleged  that  the  said  men  were  aliens, 
natives  of  China,  and  that  it  was  the  desire  of  the 
defendants  in  error  other  than  James  Abemethy,  to 
procure  a  Chinese  person,  alien  and  contract  laborer 
to  bring  to  the  United  States  to  perform  labor  for 
them  therein,  that  caused  them  to  secure  and  contract 
witli  the  men  complained  of. 

It  is  alleged  that  at  the  time  in  question  the  men 
wore  not  needed  to  work  the  "Bessie  Dollar"  and 


that  labor  of  a  like  kind  could  have  been  procured 
in  the  United  States  for  the  "Mackinaw." 

The  original  complaint  was  filed  by  Scharrenberg 
to  recover  nineteen  penalties  of  one  thousand  ($1000) 
dollars  each,  was  amended  to  bring  in  new  defend- 
ants, a  general  demurrer  was  sustained  to  the  com- 
plaint as  amended,  no  opinion  being  rendered  by  his 
Honor  Judge  Dooling  on  the  order  sustaining  the  de- 
murrer, a  second  amended  complaint  was  then  filed, 
the  complaint  being  amended  only  in  the  particulars 
of  alleging  that  other  labor  of  like  kind  could  have 
been  obtained  in  the  United  States  at  the  times  when, 
and  at  the  places  where  the  "Mackinaw"  was. 

A  general  demurrer  was  sustained  to  that  com- 
plaint, no  opinion  was  filed  and  no  leave  to  amend 
given,  and  plaintiff  sued  out  a  writ  of  error. 

ARGUMENT. 

I. 

The  Complaint  States  a  Cause  of  Action  for  Penalties 
Under  the  Contract  Labor  Law. 

What  is  known  as  the  Contract  Labor  law  was 
first  passed  by  Congress  in  1885.  23  Stat,  at  Large, 
332.  The  purpose  of  the  law  as  has  been  stated  by 
several  courts,  was  to  prevent  those  working  in  the 
United  States  from  being  brought  in  competition, 
with  the  pauper  labor  of  other  countries.  It  is 
clear,  lioivever,  that  tliose  following  the  sea  as  a  call- 


ing  in  the  United  States,  ivere  hronght  in  competi- 
tion in  this  instance.  The  law  seems  to  have  fared 
very  poorly,  however,  in  the  nisi  prius  courts,  and 
we  find  many  reversals  for  an  attempt  to  abridge 
its  terms.  In  the  case  of  United  States  vs.  Parsons, 
66  C.  C.  A.  129,  the  lower  Court  held  the  law  did  not 
apply  to  farmers. 

The  learned  Court  of  Appeals,  Judges  Lurton, 
Severens  and  Richards  presiding,  say  on  page  132 : 

"The  statute  under  consideration  was  adopted 
for  a  wise  purpose,  and  ought  not  to  be  whittled 
away,  by  a  process  of  judicial  construction.  It 
contains  specified  exceptions  and  they  ought  not 
to  be  extended  without  good  reasons." 

When  the  law  was  first  passed,  it  seems  to  have 
been  passed  upon  the  theor}^  that  the  laborer  would 
come  to  this  country,  and  no  right  of  exclusion  was 
contained  within  it.  It  was  amended  several  times, 
and  finally  became  a  part  of  the  Act  known  as: 

"An  Act  to  regulate  the  immigration  of  aliens  into 
the  United  States."  The  Act  was  last  amended 
March  4th,  1913,  but  in  so  far  as  this  case  is  con- 
cerned is  found  in  36  Stat.  263. 

And  the  parts  of  the  Act  applicable  to  this  case 
arc  as  follows: 

Sec.  2— 

"That  the  following  classes  of  aliens  shall  be 
excluded  from  admission  into  the  United  States. 
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All  *  *  *  *  *■  *  *  i^ersons  hereinafter 
called  contract  laborers  who  have  been  induced 
or  solicited  to  migrate  to  this  country  by  offers 
of  emplo^anent  or  in  consequence  of  agreements, 
oral,  written  or  printed,  expressed  or  implied, 
to  perform  labor  in  this  country  of  any  kind, 
skilled  or  unskilled,  *****^*** 
That  skilled  labor  may  be  imported  if  labor  of 
like  kind  unemployed  can  not  be  found  in  this 
country:  and  provided  further,  that  the  provi- 
sions of  this  law  applicable  to  contract  labor 
shall  not  be  held  to  exclude  professional  actors, 
artists,  lecturers,  singers,  ministers  of  any  re- 
ligious denomination,  professors  for  colleges  or 
seminaries,  persons  belonging  to  any  recog- 
nized learned  profession,  or  person  employed 
strictly  as  personal  or  domestic  servants." 

It  will  be  seen  that  those  working  on  vessels  are 
not  within  the  excepted  classes. 

Sec.  4  of  the  Act  reads: 

"That  it  shall  be  a  misdemeanor  for  any  per- 
son, company,  partnership,  or  corporation,  in 
any  manner  whatsoever,  to  prepay  the  trans- 
portation or  in  way  to  assist  or  encourage 
the  importation  or  migration  of  any  contract 
laborer  or  contract  laborers  into  the  United 
States,  unless  such  contract  laborer  or  con- 
tract laborers  are  exempted  under  the  terms  of 
the  last  two  provisos  contained  in  section  two  of 
this  Act." 

Sec.  5  reads: 

"That  for  every  violation  of  any  of  the  pro- 
visions of  section  four  of  this  Act  the  person, 
partnership,  company,  or  corporation  violating 


the  same,  by  knowingly  assisting,  encouraging, 
or  soliciting  the  migration  or  importation  of 
any  contract  laborer  into  the  United  States  shall 
forfeit  and  pay  for  every  such  offense  the  sum 
of  one  thousand  dollars,  which  may  be  sued  for 
and  recovered  by  the  United  States,  or  by  any 
person  wiio  shall  first  bring  his  action  there- 
for in  his  own  name  and  for  his  own  benefit,  in- 
cluding any  such  alien  thus  promised  labor  or 
service  of  any  kind  as  aforesaid,  as  debts  of 
like  amount  are  now  recovered  in  the  courts 
of  the  United  States;  and  separate  suits  may 
be  brought  for  each  alien  thus  promised  labor  or 
service  of  any  kind  as  aforesaid.  And  it  shall 
be  the  dut}"  of  the  district  attorney  of  the  proper 
district  to  prosecute  every  such  suit  w^hen 
brought  by  the  United  States." 

Sec.  7  reads: 

"That  no  transportation  company  or  owner 
or  owners  of  vessels,  or  others  engaged  in 
transporting  aliens  into  the  United  States, 
shall  directly  or  indirectly,  either  by  writing, 
printing,  or  oral  representation,  solicit,  invite, 
or  encourage  the  immigration  of  any  aliens  into 
the  United  States,  but  this  shall  not  be  held  to 
prevent  transportation  companies  from  issuing 
letters,  circulars,  or  advertisements,  stating  the 
sailings  of  their  vessels  and  terms  and  facilities 
of  transportation  therein ;  and  for  a  violation  of 
this  provision,  any  such  transportation  company, 
and  any  such  owner  or  owners  of  vessels,  and 
all  others  engaged  in  transporting  aliens  into 
the  United  States,  and  the  agents  by  the  em- 
ployed, shall  be  severally  subjected  to  the  pen- 
alties imposed  by  section  five  of  this  Act." 
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It  will  thus  bo  seen,  that,  the  prepayment  of  the 
transportation,  the  assisting,  or,  the  encouraging  of 
the  migration  or  importation,  by  any  person  what- 
ever, or  the  soliciting,  inviting  or  encouraging  by 
a  transportation  company  brings  the  several  per- 
sons or  companies  within  the  provisions  of  the 
Act. 

It  is  very  clear  that  the  defendants  in  this  case 
first  made  a  contract  with  the  persons  in  question, 
and  then  both  assisted  and  encouraged  their  migra- 
tion to,  and  in  fact  brought  them  to  this  country 
on  their  vessel,  the  Bessie  Dollar. 

Sec.  33  of  the  Act  reads: 

"That  for  the  purpose  of  this  Act  the  term 
'United  States'  as  used  in  the  title  as  w^ell  as 
in  the  various  sections  of  this  Act  shall  be  con- 
strued to  mean  the  United  States  and  any  w^a- 
ters,  territory,  or  other  place  subject  to  the  jur- 
isdiction thereof,  except  the  Isthmian  Canal 
Zone,  Provided,  That  if  any  alien  shall  leave 
the  canal  zone  and  attempt  to  enter  any  other 
place  under  the  jurisdiction  of  the  United 
States,  nothing  contained  in  this  Act  shall  be 
construed  as  permitting  him  to  enter  under  any 
other  conditions  than  those  applicable  to  all 
aliens." 

The  word  "migrate"  used  in  the  Act  applies  to  a 
temporary  as  much  as  to  a  permanent  residence. 
It   means   the   passing   from   one    country    to    the 


other,  in  See.  7  the  word  "immigration"  is  used 
showing  that  Congress  intended  that  section  to  apply 
to  cases  of  persons  coming  to  this  country  at  the 
request  or  upon  the  solicitation  of  a  transportation 
company  with  the  intention  of  staying. 

In  the  case  of  Gram^t  Bros.  vs.  The  United  States, 
232  U.  S.  647,  a  railroad  was  being  constructed  in 
Arizona,  and  the  contractors  sent  person  over  the 
border  to  Mexico  and  hired  labor  to  assist  in  build- 
ing the  road,  suit  w^as  brought,  judgment  recovered 
and  the  United  States  Supreme  Court  sustained  the 
judgment. 

There  is  no  question  each  of  the  men  so  hired 
would  have  gone  back  to  Mexico ;  some  did  go  back, 
but  the  judgment  was  sustained. 

See  also  U.  S.  vs.  Regan,  232  U.  S.  37,  reversing 
203  Fed.  Rep.  454. 

In  the  case  of  Taylor  vs.  TJ.  S.,  152  Fed  1,  it  w^as 
held  that  the  Act  in  question  applied  to  seamen. 
That  case  was  subsequently  reversed  by  the  U.  S. 
Supreme  Court  in  207,  U.  S.  125,  but  only  on  the 
point  that  the  judgment  set  too  high  a  standard  of 
conduct  for  a  master  of  a  vessel  in  endeavoring  to 
prevent  a  seaman  from  deserting.  Sec.  18  of 
the  Act  w^as  under  consideration  in  that  case,  the 
section  has  since  been  amended  to  meet  the  objec- 
tions stated  in  the  above  mentioned  decision. 
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The  United  States  Supreme  Court,  however,  uses 
the  following  language  on  Page  126: 

*'A  reason  for  the  eonstruetion  adopted  be- 
low was  foiuid  in  the  omission  of  the  word  'im- 
migrant' which  had  followed  'alien'  in  the  ear- 
lier acts.  No  doubt  that  may  have  been  in- 
tended to  widen  the  reach  of  the  statute,  but  we 
see  no  reason  to  suppose  that  the  omission  meant 
to  do  more  than  to  avoid  the  suggestion  that  no 
one  was  within  the  act  who  did  not  come  here 
with  intent  to  remain. ' ' 

So  temporar}^  residents  are  now  included  in  the 
law. 

In  U.  S.  vs.  Crairj,  28  Fed.  Rep.  795,  Judge  Brown 
held  that  the  Act  applied  to  a  ship  carpenter. 

11. 

The  Men  in  Question  Were  in  the  United  States  When 
on  Board  of  the  "Mackinaw." 

Wilson  vs.  McNamee,  102  U.  S.  572,  574.  : 

"A  vessel  at  sea  is  considered  as  a  part  of 
the  territory  to  which  it  belongs  when  at  home. 
It  carries  with  it  the  local  legal  rights  and  legal 
jurisdiction  of  such  locality ;  all  on  board  are 
endowed  and  subject  accordingly." 

Crajjo  vs.  Kclhj,  16  AVallace,  625. 

In  the  case  of  the  Chinese  Waiter,  13  Fed.  Rep., 
286,  his  honor.  Judge  Field,  held,  that  a  Chinese 
person  who  was  on  an  American  vessel  when  the  ex- 
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elusion  act  went  into  effect,  was  in  the  United 
States,  and  entitled  to  land  upon  her  return,  upon 
the  theory  that  he  had  never  left  the  United  States. 

In  re  Ah  Tie,  13  Fed.  Rep.,  291. 

In  the  case  of  In  re  Ross,  140  U.  S.  453,  the  United 
States  Supreme  Court  says,  on  page  472 : 

"The  national  character  of  the  petitioner  for 
all  the  purposes  of  the  consular  jurisdiction  was 
determined  by  his  enlistment  as  one  of  the  crew 
of  the  Bullion.  By  such  enlistment  he  becomes 
an  American  seaman — one  of  an  American  crew 
on  board  of  an  American  vessel — and  as  such 
entitled  to  the  protection  and  benefits  of  all  the 
laws  passed  by  congress  on  behalf  of  American 
seamen  and  subject  to  all  their  obligations  and 
liabilities." 

Page  479: 

"This  rule  that  the  vessel  being  American  is 
evidence  that  the  seamen  on  board  are  such, 
is  now  an  established  doctrine  of  this  country, 
and  in  support  of  it  there  is  with  the  American 
people  no  diversity  of  action." 

In  the  case  of  the  United  States  vs.  Dwiglit  Manu- 
facturing Co.^  210  Fed.  79-81  &  85,  a  demurrer  to  a 
much  weaker  complaint  than  the  complaint  in  this 
case  was  overruled. 

We  have  not  the  ideas  of  the  lower  court  in  sus- 
taining the  demurrer,  but  are  confident  the  com- 
plaint states  a  cause  of  action. 


The  action  is  brought  to  recover  penalties,  and  fol 
no  other  purpose.  But  to  show  that  actions  like 
the  defendants  herein  were  guilty  of,  led  to  other 
and  very  serious  consequences  and  for  that  reason 
the  exceptions  contained  in  the  law  cannot  be  ex- 
tended in  this  case  we  now  present  the  following: 

III. 

The  Contract  Laborers  in  This  Case  Were  Chinese,  Not 

Entitled  to  Enter  the  United  States. 

Still  Did  Enter  It. 

Each  of  them  shipped  for  service  on  the  "Mack- 
inaw," before  the  United  States  Shipping  Commis- 
sioner ;  being  so  shipped  they  each  became  American 
Seamen,  and  as  is  stated  in  In  re  Ross,  110  U.  S. 
453,  above  cited : 

"and  as  such  entitled  to  the  benefit  of  all  the 
laws  passed  by  congress  on  behalf  of  American 
seamen." 

They  were  thus  entitled  to  the  following  jorivileges 
and  benefits: 

Under  Section  4507,  Revised  Statutes,  each  was 
entitled  to  go  to  the  United  States  Shipping  Commis- 
sioner's Office  to  receive  his  pay  in  the  event  that 
he  was  transferred  to  another  vessel. 

Under  Section  4526,  Rev.  Stat.,  each  would  be  en- 
titled to  be  returned  to  the  United  States  at  its  ex- 
pense in  the  event  of  the  wreck  of  the  "Mackinaw." 
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Under  Section  4527  each  would  be  entitled  to  libel 
the  vessel  and  of  course  be  present  at  the  trial,  if 
he  was  discharged  before  one  month's  pay  was 
earned. 

Under  Section  4546  he  would  be  entitled  to  go 
before  a  judge  if  his  wages  were  not  paid. 

Under  Section  4554  he  would  be  entitled  to  go 
before  a  Shipping  Commissioner,  demand  and  have 
any  question  relating  to  him  arbitrated. 

Under  Section  4561  he  would  be  entitled  to  be 
discharged  in  the  United  States  if  the  vessel  was 
unseaworthy. 

Under  Section  4567  he  would  have  the  right  to 
go  ashore  and  make  a  complaint. 

Under  Section  4576  he  would  be  entitled  to  be 
returned  to  the  United  States  upon  some  discharges. 

Under  Section  4577  it  would  be  the  duty  of  the 
Consul  to  send  him  back  to  the  United  States  at  the 
expense  of  the  United  States  if  he  became  destitute 
in  a  foreign  countrv. 


■^te" 


Under  4581,  he  would  have  the  right  to  be  returned 
to  the  United  States  in  any  event. 


In  case  of  a  sale  of  the  vessel  in  a  foreign  country 
i  would 
tion  4582. 


he  would  have  the  right  to  be  returned  under  Sec- 
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In  the  event  of  sickness  he  would  have  the  right 
to  go  to  the  United  States  Marine  Hospital  for  treat- 
ment. 

Many  other  sections  could  be  cited  tending  to 
show  that  the  men  in  question  in  this  case  acquired 
rights  that  virtuallv  nullified  the  Exclusion  Act. 

See  also  Sections  4578,  4579,  4580,  4583. 

It  would  be  very  easy  for  masters  of  foreign  and 
other  vessels  to  flood  the  country  with  Chinese  sea- 
men in  violation  of  the  exclusion  act,  if  they  are  per- 
mitted to  do  as  has  been  done  in  this  case. 

There  is  no  question  the  men  complained  of  were 
in  the  United  States  when  on  board  of  the  "Mack- 
inaw" at  all  times,  and  were  particularly  so  when 
on  board  of  her  while  she  was  lying  at  San  Fran- 
cisco, and  Grays  Harbor,  and  that  they  were  contract 
laborers  does  not  admit  of  any  dispute,  as  aliens  who 
are  contracted  with  in  a  foreign  port  to  come  to  the 
United  States  and  join  an  American  vessel  in  an 
American  port,  are  certainly  contract  laborers. 

Section  22  of  the  Act  gives  the  Commissioner  Gen- 
eral of  Immigration  power  to  establish  rules  and 
regulations,  etc.,  "not  inconsistent  with  law."  Such 
rules  have  been  established,  not  only  relating  to  sea- 
men, but  as  to  all  other  aliens.  We  have  no  doubt 
the  rules  will  be  cited  by  defendants  in  error,  but 
they  only  apph^  to  cases  where  a  seaman  happens 
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to  be  on  board  of  a  vessel,  and  his  contract  for  some 
reason  tliat  could  not  be  foreseen  has  ended,  they 
cannot  set  aside  the  law,  nor  be  applicable  to  case 
where  there  was  a  deliberate  intent  as  in  this  case  to 
violate  the  law. 

We  respectfully  submit  that  the  order  sustaining 
the  demurrer  to  plaintiff's  complaint  should  be  re- 
versed. 

Respectfully, 

H.  W.  HUTTON, 

Attorney  for  Plaintiff  in  Error. 
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BRIEF  FOR  DEFENDANTS  IN  ERROR. 


Statement  of  Facts. 

The  complaint  in  qnestion  alleges  the  incorporation  of 
the  defendants;  that  they  were  operators  of  a  British 
merchant  vessel  known  as  the  ''Bessie  Dollar",  and  also 
of  an  American  merchant  vessel  known  as  the  ''Mack- 
inaw"; and  that  the  defendant  Abernethy  was  the  mas- 
ter of  the  "Bessie  Dollar". 

Then  follow  the  allegations  charging  the  liability, 
namely : 

"III. 
"That  as  plaintiff  is  further  informed  and  be- 
lieves, and  so  avers,  the  defendants  herein  at  the 


times  hereinafter  mentioned,  knowingly  assisted 
and  encouraged  the  importation  and  the  migration 
of  a  certain  contract  laborer  and  alien  person,  named 
Dung  Pan,  into  the  United  States  of  America,  for 
the  purpose  of  his  performing  labor  in  the  said 
United  States,  he  at  all  of  the  times  herein  men- 
tioned bemg  a  Chinese  person,  whose  birth  place  and 
residence  was  and  is  the  City  of  Shanghai,  in  China, 
as  follows : 

"That  on  the  3d  day  of  December,  A.  D.  1913,  the 
said  vessel,  'Bessie  Dollar',  was  lying  in  the  jDort 
of  Shanghai,  in  China,  with  a  full  complement  of 
officers  and  a  full  crew  on  board,  each  of  whom  had 
signed  shipping  articles  to  serve  in  their  respective 
capacities  on  said  vessel  on  a  voyage  thence  to 
other  parts  of  the  world  and  return,  and  at  that  time 
the  defendants  herein  other  than  the  defendant 
James  Abernethy,  desiring  to  procure  a  Chinese  per- 
son, alien  and  contract  laborer  to  bring  to  the 
United  States  of  America  to  perform  labor  for 
them  therein,  to  wit,  to  serve  as  a  seaman  on  board 
of  the  said  vessel  'Mackinaw',  and  with  that  intent 
they  caused  the  said  James  Abernethy  to  engage 
said  contract  laborer  for  that  purpose,  which  he 
did,  and  to,  and  he  did  enter  into  a  contract  in 
writing  with  said  contract  laborer  before  a  Consul 
of  Great  Britain  at  said  Shanghai,  which  said  con- 
tract was  a  contract  designated  and  known  as  ship- 
ping articles,  and  in  the  instance  herein  mentioned, 
were  additional  and  other  shipping  articles  to  the 
shipping  articles  already  as  hereinbefore  mentioned 
signed  by  the  officers  and  crew  of  the  said  vessel 
'Bessie  Dollar',  which  said  additional  shipping  ar- 
ticles were  signed  by  the  said  defendant  Abernethy 
and  the  said  contract  laborer  at  the  request  of  the 
other  defendants  herein,  the  said  Abernethy  and 
the  said  contract  laborer  both  signing  the  same  as 
aforesaid,  and  in  said  shipping  articles  the  said 
contract  laborer  agreed  to  go  on  board  of  the  said 
vessel  'Bessie  Dollar'  and  work  for  defendants,  and 


they  agreed  to  employ  him  thereon  and  to  bring 
him  to  the  said  United  States  so  that  he  conld  work 
for  the  said  defendants  therein  other  than  said  de- 
fendant Abernethy,  although  at  that  time  no  seaman 
or  other  persons  were  needed  to  work  upon  the 
said  'Bessie  Dollar',  the  said  shipping  articles  so 
signed  by  said  Abernethy  and  the  said  contract 
laborer  describing  the  latter 's  employment  as  fol- 
lows; that  is  to  say  said  contract  laborer  was  to 
work  as  a  purported  seaman  on  said  vessel  'Bessie 
Dollar': 

"  'On  voyages  from  Shanghai  to  San  Francisco, 
there  to  join  the  S.  S,  "Mackinaw"  or  any  other 
vessel,  within  the  limits  of  70  degrees  north  and 
70  degrees  south  latitude,  trading  to  and  from  as 
may  be  required,  and  back  to  Shanghai,  to  be  dis- 
charged with  consent  of  local  authorities.  Term  of 
service  not  to  exceed  two  (2)  years.  The  master  has 
the  option  to  transfer  any  and  all  of  the  within  men- 
tioned persons  to  any  other  British  or  foreign  ship 
bound  to  Shanghai  in  the  same  capacity  and  at  the 
same  rate  of  wages.' 

"That  the  real  purpose  of  defendants  other  than 
the  defendant  Abernethy  was  to  employ  said  con- 
tract laborer  within  the  United  States  of  America, 
and  that  after  the  signing  of  the  said  contract  and 
on  or  about  the  3d  day  of  December,  1913,  the  said 
contract  laborer  went  on  board  the  said  vessel  'Bes- 
sie Dollar'  at  said  Shanghai,  and  was  by  the  defend- 
ants brought  on  said  vessel  to  the  Port  of  San  Fran- 
cisco, in  the  State  of  California,  he  working  as  a 
seaman  on  said  vessel  on  her  passage  from  said 
Shanghai  to  said  Port  of  San  Francisco,  at  which 
last  named  place  and  on  or  about  the  15th  day  of 
January,  1914,  at  said  last  named  place,  the  defend- 
ants caused  the  said  contract  laborer  to  be  dis- 
charged from  said  vessel,  and  he  was  by  them  dis- 
charged from  service  on  her,  and  thereafter  and 
upon  the  same  day  the  defendants  herein  other  than 
the  defendant  James  Abernethy,  in  pursuance  of  the 
purpose  for  which  they  had  brought  the  said  con- 


tract  laborer  from  said  Sliangliai,  hired  and  em- 
ployed him  in  the  said  Port  of  San  Francisco,  and 
caused  him  to  sign  a  contract  of  shipment  before 
the  United  States  Shipping  Commissioner  for  the 
said  Port  of  San  Francisco,  on  a  voyage  on  said 
vessel  described  in  said  contract  of  shipment  as  fol- 
lows : 

li  'Prom  San  Francisco,  Cal.,  to  Shanghai,  China, 
and  such  other  Asiatic  ports  as  the  master  may 
direct,  via  Grays  Harbor,  Seattle,  Wash.,  and  such 
other  ports  on  the  Pacific  coast  as  the  master  may 
direct;  final  port  of  discharge  shall  be  Shanghai, 
China. ' 

''That  the  Grays  Harbor  and  the  Seattle  men- 
tioned in  said  contract  of  shipment  are  each  ports, 
to  wit,  seaports  in  the  State  of  Washington.  That 
after  the  signing  of  such  shipping  articles  or  con- 
tract of  shipment  the  said  contract  laborer  went 
on  board  the  said  vessel  'Mackinaw'  in  the  employ 
of  defendants  other  than  said  James  Abernethy,  at 
said  Port  of  San  Francisco,  on  or  about  the  said 
15th  day  of  January,  1914,  under  and  pursuant  to 
his  said  hiring  at  said  Shanghai,  to  work  as  a  sea- 
man on  ,said  vessel  'Mackinaw',  and  worked  on 
board  of  said  vessel  in  the  said  Port  of  San  Fran- 
cisco, for  some  days,  and  also  on  a  voyage  of  said 
vessel  from  said  San  Francisco  to  said  Grays  Har- 
bor and  at  said  Grays  Harbor  also  worked  on  said 
vessel  as  a  seaman  and  pursuant  to  his  said  hiring, 
and  did  and  is  now  so  performing  labor  on  board 
of  said  vessel. 

"That  at  all  the  times  herein  mentioned,  unem- 
ployed labor  of  a  like  kind  to  that  performed,  and 
for  which  the  said  contract  laborer  was  so  contracted 
with  at  said  Shanghai  to  perform  could  have  been 
found  in  the  United  States  of  America,  and  partic- 
ularly in  those  parts  of  the  United  States  of  Amer- 
ica where  the  said  vessel  from  time  to  time  was,  and 
could  have  easily  been  found  in  the  Port  of  San 
Francisco,  in  the  State  of  California,  on  the  3d  day 


of  December,  1913,  and  for  a  long  time  prior  tliereto, 
and  at  all  times  since. 

"That  by  reason  of  the  foregoing  plaintiff  has 
been  wronged  and  damaged,  and  the  said  defend- 
ants have  become  indebted  to  the  plaintiff  in  the 
sum  of  one  thousand  ($1,000.00)  dollars,  plaintiff 
having  been  wronged  and  damaged  in  that  amount, 
none  of  which  has  been  paid." 

The  other  eighteen  counts  are  of  the  same  tenor,  each 
simply  referring  to  Paragraphs  I,  IT ,  and  IV  of  the 
first  count,  and  re-stating  Paragraph  III,  except  for 
the  change  in  the  name  of  the  Chinese  alleged  to  have 
been  imported. 

To  each  of  said  counts  a  demurrer  was  interposed 
upon  the  ground  that  it  failed  to  state  a  cause  of  action. 

This  appeal  is  from  the  order  sustaining  said  de- 
murrer. 


Argument. 

The  statute  upon  which  the  complaint  is  founded  is 
the  Immigration  Act  of  February  20,  190-7  (34  Stat. 
898)  as  amended  by  the  Acts  of  March  26,  1910  (36  Stat. 
263). 

Section  4  of  the  Act  provides: 

"That  it  shall  be  a  misdemeanor  for  any  person, 
company,  partnership,  or  corpoiration,  in  any  man- 
ner whatsoever,  to  prepay  the  transportation  or  in 
any  way  to  assist  or  encourage  the  importation  or 
migration  of  any  contract  laborer  or  contract  labor- 
ers into  the  United  States,  unless  such  contract 
laborer  or  contract  laborers  are  exempted  under  the 
terms  of  the  last  two  provisos  contained  in  Section 
2  of  this  Act." 


Section  5  provides: 

"That  for  every  violation  of  any  of  the  provisions 
of  Section  4  of  this  Act  the  person,  partnership, 
company,  or  corporation  violating  the  same,  by 
knowingly  assisting,  encouraging,  or  soliciting  the 
migration  or  importation  of  any  contract  laborer 
into  the  United  States  shall  forfeit  and  pay  for 
every  such  offense  the  sum  of  one  thousand  dollars, 
which  may  be  sued  for  and  recovered  by  the  United 
States,  or  by  any  person  who  shall  first  bring  his 
action  therefor  in  his  oiwn  name  and  for  his  own 
benefit,  *  *  *  as  debts  of  like  amount  are  now 
recovered  in  the  Courts  of  the  United  States";  etc. 

The  provisos  referred  to  in  Section  4  are  as  follows : 

''That  skilled  labor  may  be  imported  if  labor  of 
like  kind  unemployed  cannot  be  found  in  this  coun- 
try: AND  PROVIDED  FURTHER,  that  the  provisious  of 
this  law  applicable  to  contract  labor  shall  not  be 
held  to  exclude  professional  actors,  artists,  lecturers, 
singers,  ministers  of  any  religious  denomination, 
professors  for  colleges  or  seminaries,  persons  be- 
longing to  any  recognized  learned  jirofession,  or 
persons  employed  strictly  as  personal  or  domestic 
servants. ' ' 

Section  22  provides: 

''That  the  commissioner  general  of  immigration 

*  *  *  shall  under  the  direction  of  the  Secretary  of 
Labor    *    *    *    establish  such  rules  and  regulations 

*  *  *  and  shall  issue  from  time  to  time  such 
instructions,  not  inconsistent  with  law,  as  he  shall 
deem  best  calculated  for  carrying  out  the  provisions 
of  this  Act  and  for  protecting  the  United  States 
and  aliens  migrating  thereto  from  fraud  and  loss"; 
etc. 


Under  the  authority  thus  conferred,  the  Department 

of   Labor    promulgated,    among    others,    the    following 

rules : 

Rule  1,'subd.  3 — "The  head  tax  shall  not  be  levied 
on." 

******** 

"(j)  Bona  fide  seamen  who  land  in  the  United 
States  pursuant  to  their  calling." 

''Rule  10,  SEAMEN— Subdivision  1.  Wlio  are 
seamen. — (a)  A  seaman  is  any  person  employed  to 
serve  on  board  a  vessel,  whose  employment  is  nec- 
essary to  commerce  and  navigation  and  whose  name 
appears  on  the  ship's  articles," 

"(c)  Seamen  whose  employment  terminates  at  a 
port  of  the  United  States  and  seamen  who  are  dis- 
charged in  a  port  of  the  United  States  are  to  be 
treated  as  seamen  if  it  appears  that  they  intend  to 
re-ship  on  a  vessel  bound  to  a  foreign  port,  or  to  de- 
part from  the  country  within  a  reasonable  time." 

"(d)  Alien  seamen,  however,  who  are  insane, 
idiots,  imbecile,  epileptics,  or  person  afflicted  with 
tuberculosis  or  with  a  loathsome,  dangerous,  con- 
tagious disease,  and  the  existence  of  whose  disease 
or  disability  might  have  been  detected  by  means  of 
a  competent  medical  examination  at  the  time  of  for- 
eign embarkation,  are  persons  whose  employment  on 
board  vessels  is  in  nowise  necessary  to  commerce 
and  navigation,  and  who  are,  accordingly,  not  within 
the  exception  in  favor  of  seamen,  because  not  ivithin 
the  reason  thereof.  The  bringing  of  such  seamen  to 
the  United  States,  therefore,  is  unlawful  by  the 
terms  of  Section  9." 

******** 

"Subd.  3.  Seamen  engaged  in  foreign  trade. — 
Subject  to  the  foregoing  limitations  and  restrictions, 
alien  seamen  employed  on  vessels  plying  between 
foreign  ports  and  ports  of  the  United  States  may, 
without  regard  to  the  provisions  of  the  immigration 
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law,  land  in  the  United  States  either  on  shore  leave 
or  on  business  of  the  vessel,  or  for  any  purpose  inci- 
dent ta  their  calling,  including  for  the  purpose  of  re- 
shipping  on  amothef  vessel  bound  to  a  foreign  port 
as  soon  as  practicable." 

The  italics  in  the  above  quotations  are  our  own. 

It  will  be  observed  that  the  above  rules  permit  the 
discharge  of  alien  seamen  in  the  United  States  if  they 
intend  to  re-ship,  and  generally  permit  them  toi  land  ''on 
shore  leave  or  on  business  of  the  vessel,  or  for  any  pur- 
pose incident  to  their  calling". 

Neither  do  the  rules  limit  the  "re-shipping"  to  a  re- 
shipment  on  another  foreign  vessel,  but  only  to  "a  vessel 
bound  to  a  foreign  port".  It  may,  therefore,  be  an 
American  vessel. 

The  rules  and  regulations  express  in  very  plain 
terms  the  interpretation  placed  by  the  Department 
upon  this  law  and  establish  the  executive  practice  with 
respect  to  its  enforcement.  It  seems  to  have  been  rec- 
ognized both  by  the  courts  and  by  the  executive  depart- 
ment that  seamen,  while  engaged  in  their  calling,  are 
not,  within  the  meaning  of  the  law,  contract  laborers,  and 
that  having  in  view  the  necessities  of  commerce,  the  stat- 
ute never  intended  to  include  them  while  engaged  in  the 
business  of  their  calling. 

The  rules  thus  enacted  are  justified  by  the  controlling 
decisions  upon  the  subject. 

In  Taylor  v.  United  States,  207  U.  S.  124-126,  the 
Supreme  Court,  in  considering  the  question  as  to 
whether  or  no  the  bringing  of  a  sailor  to  the  United 


States  was  "bringing  an  alien  to  the  United  States",  or 
permitting  a  sailor  to  land  was  permitting  an  "alien  to 
land ' ',  within  the  meaning  of  the  Act,  said : 

"We  assume  for  purposes  of  decision  that  one 
who  makes  it  possible  for  an  alien  to  land,  by  omit- 
ting due  precautions  to  prevent  it,  permits  him  to 
land  within  the  meaning  of  the  penal  clause  in  Sec- 
tion 18.  But  we  are  of  opinion  that  the  section 
does  not  apply  to  the  ordinary  case  of  a  sailor  de- 
serting while  on  shore  leave,  and  that  therefore  the 
judgment  must  be  reversed.  We  are  led  to  this  opin- 
ion by  what  seems  to  us  the  literal  meaning  of  the 
section  and  also  by  the  construction  that  would  he 
almost  necessary  if  the  literal  meaning  seemed  to  he 
less  plain. 

"The  reasoning  is  not  long.  The  phrase  which 
qualities  the  whole  section  is,  'bringing  an  alien  to 
the  United  States'.  It  is  only  'such'  officers  of 
'such'  vessels  that  are  punished.  'Bringing  to  the 
United  States',  taken  literally  and  nicely,  means,  as 
a  similar  phrase  in  Section  8  plainly  means,  trans- 
porting with  intent  to  leave  in  the  United  States 
and  for  the  sake  of  transport, — not  transporting 
with  intent  to  carry  back,  and  merely  as  incident  to 
employment  on  the  instrument  of  transport.  So 
again,  literally,  the  later  words  'to  land'  mean  to 
go  ashore.  To  avoid  certain  inconveniences  the 
government  and  the  courts  below  say  that  sailors  do 
not  land  unless  they  permanently  leave  the  ship. 
But  the  single  word  is  used  for  all  cases  and  must 
mean  the  same  thing  for  all,  for  sailors  and  other 
aliens.  It  hardly  can  be  supposed  that  a  master 
would  be  held  justified  under  this  section  for  allow- 
ing a  leper  to  wander  through  the  streets  of  New 
York  'on  the  ground  that,  as  he  expected  the  passen- 
ger to  return  and  his  expectations  bad  been  fulfilled, 
he  could  not  be  said  to  have  allowed  the  leper  to 
land.  The  words  must  be  taken  in  their  literal 
sense.  '  Landing  from  such  vessel '  takes  place  and  is 
complete  the  moment  the  vessel  is  left  and  the  shore 
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reached.  But  it  is  necessary  to  commerce,  as  all 
admit,  that  sailors  should  go  ashore,  and  no  one  be- 
lieves that  the  statute  intended  altogether  to  pro- 
hibit their  doing  so.  TJie  contrary  always  has  been 
understood  of  the  earlier  Acts,  in  judicial  decisions 
Wild  executive  practice.  If  we  reject  the  ambiguous 
interpretation  of  'to  land',  as  we  have,  the  neces- 
sary result  can  be  reached  only  by  saying  that  the 
section  does  not  apply  to  sailors  carried  to  an  Amer- 
ican port  with  a  bona  fide  intent  to  take  them  out 
again  when  the  ship  goes  on,  when  not  only  there 
was  no  ground  for  supposing  that  they  were  making 
the  voyage  a  pretext  to  get  here,  desert,  and  get  in, 
but  there  is  no  evidence  that  they  were  doing  so  in 
fact.  Whether  this  result  is  reached  by  the  inter- 
pretation of  the  words  'bringing  an  alien  to  the 
United  States',  that  has  been  suggested,  or  on  the 
ground  that  the  statute  cannot  have  intended  its 
precautions  to.  apply  to  the  ordinary  and  necessary 
landing  of  seamen,  even  if  the  words  of  the  section 
embrace  it,  as  in  Church  of  the  Holy  Trinity  v. 
United  States,  143  United  States  457,  36  L.  Ed.  226, 
12  Sup.  Ct.  Eep.  511,  does  not  matter  for  this 
case.  We  think  it  superfluous  to  go  through  all  the 
sections  of  the  Act  for  confirmation  of  our  opinion. 
It  is  enough  to  say  that  we  feel  no  doubt  when  we 
read  the  Act  as  a  whole." 

In  United  States  v.  Sandrey,  48  Fed.  552-53,  Judge 
Pardee,  of  Louisiana,  gives  expression  to  the  following 
views  concerning  the  interpretation  of  this  law.  It  was 
a  case  where  a  stowaway  had  been  signed  as  a  seaman 
and  afterwards  deserted.  The  master  was  charged  with 
a  violation  of  the  Act,  and  the  Court  said: 

"Aliens  composing  the  crews  of  vessels  visiting 
our  seaports  are  in  no  sense  immigrants,  and  as  the 
review  of  the  statute  as  above  shows,  are  nowise  af- 
fected by  the  law  in  question.    With  regard  to  them, 
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the  law  imposes  no  duties,  nor  penalties  upon  the 

masters  and  agents  of  vessels. 

******** 

''Prior  to  his  shipment  he  was  a  stowaway  and 
destitute,  and  his  purpose  may  have  been  to  immi- 
grate to  the  United  States,  but  when  he  was  enrolled 
as  a  seaman  and  signed  articles  from  a  voyage  from 
■  Liverpool  to  New  Orleans  and  return  to  Liverpool, 
his  status  as  a  British  seaman  became  fixed.  He 
ceased,  for  the  time  being,  at  least,  to  be  a  possible 
immigrant;  and  with  regard  to  him  the  master  of 
the  steamship  Cuban,  the  accused  in  this  cause,  was 
charged  with  no  duties,  nor  exposed  to  any  penal- 
ties under  the  Act  of  Congress  approved  March  3, 
1891,  His  desertion  after  the  arrival  of  the  ship 
at  the  port  of  New  Orleans  in  no  wise  affects  the 
duty  or  the  responsibility  of  the  accused.  Mur- 
ray's legal  status,  if  he  is  now  in  this  country,  is  not 
that  of  an  immigrant,  but  that  of  a  deserter  from 
his  ship." 

The  provisions  of  the  Act  are  set  forth  in  the  decision, 
from  which  it  can  readily  be  seen  that  the  above  lan- 
guage applied  to  that  act,  is  equally  applicable  to  the 
Act  at  present  under  consideration. 

So,  in  the  case  of  United  States  v.  Burke,  99  Fed.  R. 
896-97-98,  the  question  is  treated  with  considerable  full- 
ness, and  the  fact  that  the  opinion  of  the  Court  contains 
some  of  the  arguments  we'  would  address  to  the  Court 
in  the  case  at  bar,  is  our  excuse  for  a  somewhat  lengthy 
quotation : 

''The  legislation  contained  in  the  various  statutes 
that  have  been  passed  relating  to  immigration  is 
clearly  directed  against  the  immigration  into  this 
country  of  certain  classes  of  persons  who  come  in 
with  the  intent  to  enter  into  and  become  a  part  of 
the  mass  of  its  citizenship  or  population.    Immigra- 
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tion  is  defined  to  be  the  entering  into  a  country  with 
the  intention  of  residing  in  it.  The  earlier  statutes 
merely  prohibit  contract  laborers  being  brought  in. 
The  later  ones  prohibit  the  bringing  in  of  immi- 
grants— persons  who  come  into  this  country  with 
the  intention  of  remaining,  of  fixing  a  residence 
here — and  who  are  calculated  to  become  a  charge 
upon  the  country,  or  who  are  unfit,  on  account  of 
moral  character,  previous  conviction  of  crime,  or 
disease,  to  be  admitted  as  citizens.  Nothing  in  the 
scope  of  the  statutes  seems  to  contemplate,  or  can 
be  rationally  held  to  contemplate,  the  prohibition 
of  the  bringing  within  the  country  by  vessels  of 
their  crews  engaged  under  contracts  made  out  of 
the  country,  to  labor  on  the  vessels  while  approach- 
ing and  while  in  the  ports  of  this  country,  and  to 
sail  again  with  the  vessels  from  this  country.  By 
Sections  1,  2  and  3  of  the  Act  of  February  26,  1885 
(1  Supp.  Eev.  St.  U.  S.,  p.  479),  it  is  pro- 
vided that  it  is  illegal  for  any  person  to  in  any  way 
assist  or  encourage  the  migration  of  any  alien  or 
foreigner  into  the  United  States  under  previous 
contract  with  said  alien  or  foreigner  to  perform 
labor  or  sendee  of  any  kind  in  the  United  States, 
its  territories,  or  the  District  of  Columbia.  Such 
contracts  are  avoided,  and  a  penalty  of  $1,000  is 
imposed  for  every  such  oifense  as  to  each  alien  or 
foreigner.  Thus  it  is  made  illegal  to  assist  or  en- 
courage the  migration  of  any  alien  into  the  United 
States  under  previous  contract  with  him  to  perform 
labor  in  the  United  States ;  that  is  to  say,  it  is  illegal 
to  assist  or  encourage  any  alien  to  remove  or 
change  his  residence  into  the  United  States  under 
previous  contract  with  him  to  perform  labor  in 
the  United  States.  Now,  every  foreign  seaman  on 
a  vessel  of  this  or  a  foreign  country,  signed  om  the 
articles  aboard,  is  an  alien  contracted  with  to  per- 
form duty  in  the  United  States  while  the  vessel  lies 
in  the  United  States,  loading;  but  he  is  not  con- 
tracted with  to  remove  to  the  United  States,  or  as- 
sisted or  encoiuraged  to  migrate — to  change  his  resi- 
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dence — to  the  United  States,  to  perform  labor  there. 
It  is  to  be  assumed  that  Congress  uses  language 
employed  by  it  in  its  enactments  in  its  ordinary 
meaning  and  acceptation.  The  particular  statute 
invoked  on  behalf  of  the  respondent,  being  that  of 
March  3,  1891,  clearly  relates  to  immigration,  and 
is  leveled  only  against  immigrants — that  is,  those 
who  are  coming  to  the  United  States  to  make  it  a 
home — for  in  the  first  section  it  is  declared  that  cer- 
tain classes  of  aliens  shall  be  excluded  from  admis- 
sion into  the  United  States  'in  accordance  with  the 
existing  Acts  regulating  immigration'.  The  third 
section  excludes  the  encouragement  of  immigration 
to  this  country  of  aliens  by  promise  of  employment, 
advertisement,  and  the  like.  The  fourth  makes  it 
unlawful  for  steamships  or  transportation  com- 
panies or  vessel  owners,  by  writing  or  otherwise,  to 
solicit  or  encourage  immigration  of  aliens  into  the 
United  States,  other  than  by  stating  the  sailings  of 
their  vessels  and  their  facilities.  The  sixth  section 
forbids  the  bringing  into  the  United  States  of  any 
aliens  not  lawfully  entitled  to  enter,  and  punishes 
the  offense;  and  the  eighth  section  provides  that 
upon  the  arrival  hj  water  of  alien  immigrants  at 
any  port  it  shall  be  the  duty  of  the  master  to  report 
the  name,  nationality,  etc.,  of  the  alien  to  the 
proper  officers,  and  provides  for  an  inspection  of 
these  persons  before  they  can  be  lawfully  landed. 
The  tenth  section  then  declares  that  all  aliens  who 
may  unlawfully  come  into  the  United  States  shall  be 
sent  back  on  the  vessel  by  which  they  were  brought 
in  at  the  cost  of  the  master  or  owner,  and,  if  the 
said  master  shall  refuse  to  receive  back  such  aliens 
as  he  unlawfully  brought  to  the  United  States  and 
as  were  sent  back  to  the  vessel  or  shall  refuse  or 
neglect  to  return  them  to  the  port  from  which  they 
came,  he  shall  be  punished  in  a  fine  of  not  less 
than  $300,  and  shall  not  have  clearance  of  his  ship 
until  it  is  paid.  Here  we  see  a  definite  purpose  to 
exclude  the  immigration,  and  the  bringing  of  per- 
sons intending  to  immigrate,  into  the  United  States, 
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if  they  belong  to  the  excluded  classes,  with  definite 
specific  provisions  for  their  deportation  by  the  me- 
dium through  which  they  entered  the  country.  If 
this  law  applied  to  the  crews  of  ships  generally, 
by  Section  6  of  this  Act,  as  well  as  by  the  section 
of  the  previous  Act  cited  in  the  earlier  part  of  this 
opinion,  no  vessel,  foreign  or  domestic,  could  law- 
fully enter  the  ports  of  the  United  States  with 
an  alien  seaman  on  board.  I  cannot  so  interpret  the 
law.  If  it  be  said  that  the  mere  bringing  into  the 
United  States  of  these  alien  seamen  may  not  be  an 
offense,  but  that  landing  them  would  be,  notwith- 
standing the  law  forbids  in  the  disjunctive — the 
bringing  into  'or'  landing — then  we  have  presented 
by  this  contention  the  duty,  as  one  imposed  by  Con- 
gress, that  the  masters  of  all  ships,  American  or 
otherwise,  shall  either  imprison,  put  under  hatches, 
put  in  irons,  or  guard  every  alien  seaman  in  their 
crews  during  their  entire  stay  in  port,  however  pro- 
tracted by  .the  exigencies  to  commerce  and  the  ship's 
loading,  lest  one  of  these  aliens  should  set  foot  at 
some  time  on  shoTe  for  recreation  or  health,  or  for 
supjDlying  his  limited  needs  in  the  shops  of  the  coun- 
try. This  cannot  be  the  just  interpretation  of  the 
laws  of  Congress  upon  the  subject  of  immigration, 
and  such  interpretation  is  not  justified  by  the  terms 
of  those  statutes,  upon  a  general  survey  of  them 
in  all  their  parts.  These  immigration  statutes  are 
to  be  construed  as  a  whole,  and  not  by  singling  out 
particular  words  or  sections,  and  interpreting  them 
according  to  their  strict  letter.  A  thing  may  be 
within  the  letter  of  the  statute,  and  yet  not  within 
the  statute,  because  not  within  its  spirit,  nor  within 
the  intention  of  its  makers.  'All  laws  should  re- 
ceive a  sensible  construction.  General  terms  should 
be  so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence.' 
Holy  Trinity  Church  v.  United  States,  143  U.  S. 
461,  12  Sup.  Ct.  512,  36  L,.  Ed.  228.  'Nothing 
is  better  settled  than  that  statutes  should  receive  a 
sensible   construction,   such   as   will   effectuate   the 
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legislative  intention,  and,  if  possible,  so'  as  to  avoid 
an  unjust  or  an  absurd  conclusion.'  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  59,  12  Sup.  Ct.  520,  36  L. 
Ed.  344.  A  consideration  of  the  whole  legisla- 
tion on  the  subject  of  alien  immigration,  of  the  cir- 
cumstances surrounding  its  enactment,  and  of  the 
unjust  results  which  would  follow  from  giving  such 
meaning  to  it  as  is  here  claimed  for  it,  makes  it 
unreasonable  to  believe  that  Congress  intended  to 
include  a  case  like  the  present  one.  My  opinion  is 
that  these  statutes  do  not  contemplate  the  exclusion 
of  the  crews  of  vessels  which  lawfully  trade  to  our 
ports,  and  that  they  do  not,  in  spirit  or  in  letter, 
apply  to  seamen  engaged  in  their  calling,  whose 
home  is  the  sea ;  who  are  here  today  and  gone  to- 
morrow; who  come  on  a  vessel  into  the  United 
States  with  no  purpose  to  reside  therein,  but  with 
the  intention,  when  they  come,  of  leaving  again,  on 
that  or  some  other  vessel,  for  the  port  of  shipment 
or  some  other  foreign  x^ort  in  the  course  of  their 
trade.  To  hold  that  these  statutes  apply  to  aliens 
comprising  the  bona  fide  crews  of  vessels  engaged 
in  commerce  between  the  United  States  and  for- 
eign countries  would  lead  to  great  injustice  to 
such  vessels,  oppression  to  their  crews,  and  se- 
rious consequences  to  commerce." 

The  foregoing  decision  is  very  much  along  the  same 
line  as  that  rendered  by  this  Court  in  the  case  of  Moffatt 
V.  United  States,  128  Fed.  375-78,  in  which  appear  ex- 
tracts from  the  foregoing  opinions,  clearly  indicating 
the  approval  and  adoption  by  this  Court  of  the  prin- 
ciples therein  stated.  The  case  of  Holy  Trimity  Church, 
143  U.  S.  457,  referred  to  by  this  Court  as  one  of  the 
best  reasoned  cases  to  be  found  upon  the  subject,  is  a 
case  where  the  Supreme  Court  was  called  upon  to  con- 
strue the  Act  of  February  26,  1885,  to  prohibit  the  im- 
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migration   of   foreigners    or    aliens   under   contract    or 
agreement  to  perform  labor  in  the  United  States. 

It  will  thus  be  seen  that  both  the  executive  and  the 
judicial  departments  of  the  government  are  agreed 
that  seamen  are  neither  within  the  reason,  nor  the 
purpose,  of  the  statute. 

But  it  is  suggested  that  since  the  above  decisions 
the  Act  has  been  so  amended  as  to  cover  ''temporary 
residence",  and  that  this  was  effected  by  an  amend- 
ment calculated  to  meet  the  objections  stated  in  Taylor 
V.  United  States.  The  amendment  is  the  omission  of 
the  word  "immigrant",  which  followed  the  word  "alien" 
in  the  earlier  Acts ;  that  is,  Section  2,  which  now  reads : 

"That  the  following  classes  of  aliens  shall  be 
excluded  from  admission  to  the  United  States", 
etc., 

formerly  read: 

"That  the  following  classes  of  'alien  immigrants' 
shall  be  excluded  from  admission-  into  the  United 
States." 

This,    however,    in   nowise    changes    the   purpose    of 

the  Act,  OT  otherwise  affects  the  question  now  under 

consideration.    The  Act  as  it  now  stands  is  entitled : 

"An  Act  to  Regulate  the  Immigration  of  Aliens 
into  the  United  States", 

while  the  part  of  Section  2,  referring  to  contract  labor- 
ers, describes  the  persons  excluded  as 

' '  Persons  hereinafter  called  contract  laborers  who 
have  been  induced  or  solicited  to  migrate  to  this 
country  by  offers  or  promise  of  employment." 
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Sections  4  and  5,  which  declare  such  acts  toi  be  a  mis- 
demeanor and  provide  the  penalty,  describe  the  prohib- 
ited act  as  the  ''encouraging  or  assisting  the  importa- 
tion or  migration  of  any  contract  laborer  into  the  United 
States". 

In  that  connection  the  language  of  the  Act  is 
unchanged. 

To  ''immigrate"  and  to  "migrate  to"  or  "migrate 
into"  are  different  modes  of  expressing  the  same  idea. 
To  "immigrate"  is  to  "migrate  to",  or  "into",  while 
to  "emigrate"  is  to  "migrate  from".  So  far,  there- 
fore, as  the  question  of  "contract  laborers"  is  con- 
cerned, there  is  no  change  in  the  meaning  of  the 
statute. 

Neither  do  we  regard  the  language  of  the  Supreme 
Court  in  Taylor  v.  United  States  as  attempting  to  decide 
the  question,  but  rather  to  leave  it  open. 

Nevertheless,  whatever  conclusion  we  may  arrive  at 
regarding  the  effect  of  the  language  in  that  case  upon 
the  application  of  the  Act  to  "temporary  residents" 
it  does  not  affect  the  main  issue  in  the  cause,  which  was 
directly  decided  in  Taylor  v.  United  States,  namely,  the 
direct  holding  "that  the  section  does  not  apply  to  sail- 
ors carried  into  an  American  port  with  a  bona  fide 
intent  to  take  them  out  again  when  the  ship  goes  on". 
In  other  words,  whether  the  Act  applies  to  temporary 
residents  or  to  permanent  residents,  it  does  not  apply 
to  seamen,  and  until  the  Supreme  Court  shall  overrule 
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the  case  of  Tai/lor  v.  United  States  we  must  oonclude 
that  that  is  the  law. 

It  would  seem  that   we  need  go  no   further  in  the 
discussion  of  this  question. 


II. 

However,  it  is  urged : 

1.  That  an  American  vessel  is  American  territoiy, 
and  hence  that  the  men  in  question  were  in  the  United 
States  when  on  board  the  "Mackinaw". 

2.  That  they  performed  labor  on  board  the  vessel 
in  Americcm  ports. 

3.  That  in  going  from  San  Francisco  to  Grays  Har- 
bor they  were  engaged  in  coastwise  trade. 

None  of  these  questions,  however,  will  answer  the 
purpose  to  avoid  the  effect  of  the  foregoing  decisions. 

These  men  were  not  engaged  in  "coastwise  trade",  be- 
cause there  is  no  allegation  to  the  effect  that  cargo  was 
being  transported  between  American  ports.  The  mere 
toiuching  of  a  vessel  at  American  ports  without  the  trans- 
portation and  discharge  of  cargo  between  those  ports  is 
not  "coastwise  trade".  Their  contract  on  the  "Mack- 
inaw" is  for  a  voyage  "From  San  Francisco,  Cat.,  to 
Shanghai,  China,  and  such  other  Asiatic  ports  as  the 
master  may  direct,  via  Grays  Harboir,  Seattle",  etc. 

So  far  as  being  employed  in  laboring  on  board  the 
vessel  m  American  ports  is  concerned,  that  is  directly 
covered  by  the  foregoing  decisions. 
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American  Ship,  American  Territory. — The  sugges- 
tion that  an  American  vessel  is  considered  as  Ameri- 
can territory  seems  rather  to  strengthen  the  argument 
of  the  courts  based  upon  the  '* necessities  of  commerce" 
than  to  aid  the  appellant. 

As  was  said  in  the  case  of  Holy  Trmitif  Church  v. 
United  States,  and  practically  in  the  same  language  by 
this  Court  in  Mojfatt  v.  United  States, 

"All  laws  should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in  their  applica- 
tion as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence." 

Some  of  these  consequences  are  pointed  out  in  the 
case  of  United  States  v.  Burke,  ante,  but  the  sug- 
gestion that  a  contract  for  service  by  an  alien  on  board 
of  an  American  ship  is  a  violation  of  the  law  because 
an  American  ship  is  American  territory,  leads  to 
additional  unjust  and  absurd  consequences  which  it 
could  not  have  been  the  intention  of  Congress  to  pro- 
mote, and  which  by  the  enactment  of  the  rules  herein- 
before quoted,  it  is  the  plain  and  evident  intention 
of  the  executive  department  to   obviate. 

Assuming  that  an  American  vessel  is  "American  ter- 
ritory", and  that  the  Act  prohibits  a  contract  with  an 
alien  for  the  performance  of  labor  upon  American  ter- 
ritory, we  have  the  result  that  an  American  vessel 
abroad,  requiring  a  crew,  in  whole  or  in  part,  cannot  hire 
any  seamen.  When  short  of  a  crew  in  a  foreign  port, 
she  must  either  go  out  of  commission  or  "lie  by"  until 
"like  labor"  to  be  "found  in  this  country"  can  be  trans- 
ported to  the  ship — a  very  effectual  means  of  destroy- 
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ing  all  Americau  oommerce.  Surely  Congress  did  not 
mean  to  do  this,  yet,  if  we  concede  plaintiff's  conten- 
tion that  seamen  are  to  be  included  under  the  term  ' '  con- 
tract labor"  as  used  in  the  Act,  such  is  the  necessary 
result  of  a  consistent  application  of  that  construction. 

So,  too,  it  is  suggested  that  an  American  ship  shipping 

"aliens"  brings  the  "aliens"  within  the  rule  laid  down 

In  re  Ross, 

"By  such  enlistment  he  becomes  an  American  sea- 
man— one  of  an  American  crew  on  board  an  Amer- 
ican vessel — and  as  such  entitled  to  the  protection 
and  benefits  of  all  the  laws  passed  by  Congress  in 
behalf  of  seamen  and  subject  to  all  their  obligations 
and  liabilities." 

Appellant  then  cites  various  statutes  which  render  it 
necessary  to  permit  such  "alien  contract  laborers",  be- 
cause of  their  thusly  acquired  character  of  "American 
seatnen",  toi  be  permitted  to  land  on  shore.  But  what 
of  it?  That  is  no  greater  right  than  the  courts  accord 
to  all  seamen,  whether  American  or  foreign.  These 
landings  are  in  pursuance  of  their  calling  as  seamen, 
and  are  not  inconsistent  with  their  re-shipment  to  a 
foreign  port,  when  the  purpose  of  their  landing  is  ful- 
filled. For  instance:  An  American  seaman  is  entitled  to 
go  to  the  United  States  Commissioner's  office  to  receive 
his  pay  in  the  event  that  he  was  transferred  to  another 
vessel.  But  under  the  rule  laid  down  by  Taylor  v.  United 
States,  if  he  were  an  alien  seaman  on  board  a  foreign 
vessel,  he  would  be  entitled  to  do  the  same. 

"But  it  is  necessary  to  commerce,  as  all  admit, 
that  sailors  should  go  ashore,  and  no  one  believes 
that  the  statute  intended  altogether  to  prohibit  their 
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doing  so.  The  contrary  always  has  been  understood 
of  the  earlier  Acts,  in  judicial  decisions  and  execu- 
tive practice"  (207  U.  S.  125). 

So,  tooi,  with  his  right  to  be  present  at  a  trial  for  his 
wages,  or  his  discharge  in  the  United  States  if  the  ves- 
sel be  unseaworthy,  or  his  right  to  go  ashore  to  make 
a  complaint.  So,  too,  with  his  return  to  the  United 
States  in  the  event  of  the  wreck  of  the  ''Mackinaw",  or 
the  duty  of  the  Consul  to  send  him  back  to  the  United 
States  if  he  becomes  destitute  in  a  foreign  country.  Al- 
ways his  contract  with  the  "Mackinaw"  is  that  his  final 
port  of  discharge  shall  be  Shanghai,  China.  Hence  his 
return  to  the  United  States  would  be  only  one  step  to- 
ward his  return  to  Shanghai. 

Again:  What  will  we  say  of  the  intent  of  Congress 
with  regard  to  the  landing  of  alien  seamen  brought 
here  under  contract  for  service,  whether  on  American 
or  foreign  vessels,  in  view  of  the  recent  Act  of  Con- 
gress known  as  the  "Seaman's  Act"!  Does  that  show 
an  intention  on  the  part  of  Congress  that  alien  seamen 
shall  not  be  landed  on  American  soil?  Sections  16  and 
17  of  the  Act  of  March  4,  1915,  provide  for  the  abroga- 
tion of  all  laws  which  "relate  to  the  arrest  or  imprison- 
ment of  seamen  deserting,  ot  charged  with  deserting 
from  merchant  vessels  of  foreign  nations  in  the  United 
States  and  Territories  and  possessions  thereof".  Does 
not  that  provision  of  the  Act  indicate  the  intention  of 
Congress  that  alien  seamen  shall  be  permitted  toi  land 
upon  the  territory  of  the  United  States!  Is  it  not  in 
effect  an  Act  intended  to  promote  or  facilitate  the  de- 
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sertion  of  alien  seamen  at  American  ports,  and  thus 
recognizing  their  right  to  land?  Does  it  not  by  its  very 
terms  recognize  the  alien  seaman  as  an  exception  to  the 
law  respecting  contract  labor? 


III. 

One  further  observation  upon  this  litigation: 
If  the  rules  of  the  Department  are  legal,  that  is,  not 
inconsistent  with  law,  there  can  be  no  question  of  the 
right  of  the  defendants  to  do  what  they  have  been  al- 
leged in  this  complaint  to  have  done.  It  is  only  by  de- 
claring those  rules  void  that  any  hope  of  recovery  can 
be  had  in  this  cause,  for  the  rules,  as  they  stand,  have 
the  force  of  law. 

It  is  said  that  this  is  a  civil  action  of  debt,  and  as 

such  is  subject  to  the  rules  of  law  applicable  to  a  civil 

action. 

' '  Such  an  action  is  to  be  conducted  and  determined 
according  to  the  same  rules  and  with  the  sawie  inci- 
dents as  are  other  civil  actions."  United  States  v. 
Regan,  232  U.  S.  46-47;  Grant  Bro^s.  v.  United 
States,    232    U.    S.    647." 

This  action  is  brought  by  a  private  person  for  his  own 
benefit,  as,  under  the  law,  he  is  permitted  to  do.  The 
action,  therefore,  is  an  ordinary  civil  action  by  one  pri- 
vate person  against  another  to  recover  a  debt.  The 
plaintiff's  right  of  recovery,  however,  depends  not  only 
upon  the  statute,  but  is  further  subject  to  the  acts  of  the 
government  relating  to  or  affecting  the  cause  of  action. 
For  instance:     If  the  penalty  had  been  incurred   and 
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the  government  had  thereafter  remitted  the  same,  then 
the  plaintiff  could  not  recover.  So,  also,  if  the  defend- 
ant had  paid  the  fine  to  the  government,  that  act  of  the 
government  would  discharge  defendant,  and  the  plain- 
tiff could  not  recover. 

In  the  present  case,  the  government  has  enacted  rules 
which,  by  exempting  seamen  from  the  provisions  of  the 
Act,  has  invited  and  induced  the  defendant  to  commit 
the  acts  complained  of. 

The  plaintiff  must  accept  the  conditions  which  the 
government,  whether  rightly  or  wrongly,  has  been 
pleased  to  impose.  He  cannot  disavow  the  act  of  the 
government.  Whatever  the  government  has  done  in  the 
premises,  plaintiff  has  done,  and  the  question  arises.  Is 
not  the  plaintiff  estopped  from  claiming  the  penalty? 
The  inequity  and  injustice  of  an  attempt  to  penalize  the 
defendants,  in  the  face  of  such  explicit  invitation  on  the 
part  of  the  government  to  do  the  acts  complained  of,  is 
only  too  apparent,  and  nothing  but  a  superior  policy 
of  the  law  could  make  such  injustice  successful.  Does 
such  policy  exist  in  favor  of  the  plaintiff? 

In  this  connection  it  must  not  be  lost  sight  of  that, 
if  the  government  had  desired  to  enforce  this  penalty, 
it  could  have  done  so  by  bringing  an  action.  Not  having 
begun  such  an  action  is  evidence  that  the  government 
does  not  approve  of  the  position  taken  by  the  plaintiff. 
And  since  the  plaintiff  has,  for  his  own  private  ends 
and  purposes,  and  for  his  own  benefit,  commenced  the 
action,  it  is  but  fair  that  he  should  not  be  permitted 
to  succeed  in  suoh  an  unjust  cause  unless  the  Court  is 
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absolutely  compelled,  by  inflexible  rules  of  law  whose 
application  cannot  be  questioned,  to  permit  it. 

By  this  suggestion  we  do  not  wish  to  be  understood 
as  admitting  the  invalidity  of  the  Department  rules. 

Our  main  contention  is  that  they  are  ^'not  inconsistent 
with  law"  but  are  consistent  with  and  an  attempt  to 
enforce  the  law,  as  the  same  has  been  interpreted  by 
the  Supreme  Court  in  the  cases  of  the  Holy  Trinity 
Church  and  Taylor  v.  United  States,  as  well  as  other 
cases  hereinbefore  referred  to. 

We  respectfully  suggest  that  the  judgment  shomld  be 
affirmed. 

Dated,  San  Francisco, 
November  1,  1915. 

Respectfully   submitted, 

Nathan  H.  Frank, 
Attorney  for  Defendants  in  Error. 
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No.  2614 

IN    THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


PAUL   SCHARRENBERG, 

Plaintiff  in  Error, 
vs. 

THE  DOLLAR  STEAMSHIP  COMPANY, 

et  al.,  Defendants  in  Error. 


PETITION  FOR  A  REHEARING 

To  the  Honorable  the  above-entitled  Court,  and 
to  the  Judges  thereof,  Paul  Scharrenberg,  the  plain- 
tiff in  error,  respectfully  petitions  for  a  reconsider- 
ation of  the  above  cause,  and  for  reasons  why  the 
same  should  be  granted,  presents  the  following: 

The  case  is  one  of  great  national  importance,  as 
it  not  only  affects  ships,  but  also  sailors.  The 
merchant  marine  has  hitherto  made  experienced 
sailors ;  there  is  and  has  been  no  other  school ;  from 
them  develop  all  of  the  masters  and  other  officers 
of  vessels,  without  the  opportunity  of  men  first 
serving  as  seamen  on  merchant  vessels.  There  will 
be  no  opportunity  of  obtaining  officers  for  them. 
The   men   in   this   case   were   shipped   to   work   on 


coasting  vo3^ages  in  part,  and  under  the  decision  of 
this  Court  herein,  there  will  be  nothing  to  prevent 
any  shipowner  from  bringing  Chinese  to  this  coun- 
try, and  manning  every  vessel  in  the  coasting  trade 
with  them.  This  Court  has  held  that  a  vessel  so 
manned  is  unseaworthy;  the  result  of  such  im- 
portations will  result  in  giving  us  a  merchant 
marine  of  unseaworthy  ships.  Again  to  the  mer- 
chant marine  we  have  always  looked  in  the  past 
for  sailors  to  man  our  warships.  The  hardships 
hitherto  suffered  b}^  sailors  on  American  merchant 
vessels,  greater  than  those  of  any  other  nation,  has 
produced  the  condition  that  our  war  vessels  are 
about  one-third  manned,  as  we  have  no  American 
sailors,  in  the  event  of  war  they  would  be  one-third 
manned.  It  is  possible  that  the  glamor  of  war  might 
induce  some  few  to  enlist,  but  it  is  doubtful  if  our 
navy  would  ever  be  made  more  than  half  manned, 
even  with  that  stimulus  to  enlistment.  If  all  our 
merchant  ships  can  be  manned  with  Chinese,  where 
are  we  to  get  our  sailors  and  officers  for  vessels? 

Why  again  should  seamen  as  a  class  be  brought 
into  direct  competition  with  Asiatics  when  no  other 
class  are?  Congress  has  not  in  the  statutes  said 
they  should  he,  and  why  should  the  exceptions  in 
the  statute  be  extended  against  them  when  they  are 
extended  against  no  other  class? 

The  rule  of  statutory  construction  in  the  case  of 
exceptions  is  clear  and  well  understood.  The  U.  S. 
Supreme  Court  has  defined  what  it  is.  We  quote 
from  Kendall  vs.  United  States,  107  U.  S.  123 : 


''125.  And  that  there  might  be  no  misappre- 
hension as  to  the  intention  of  Congress,  the 
statute,  after  enumerating  the  cases  to  which 
the  limitation  of  six  years  shall  not  apply, 
declares  that  'no  other  disability  than  those 
enumerated  shall  prevent  any  claim  from  being 
disbarred.'  The  court  cannot  superadd  to  those 
enumerated,  a  disability  arising  from  the  claim- 
ant's inability  to  truthfully  take  the  required 
oath.  It  has  no  more  authority  to  engraft  that 
disahility  upon  the  statute  than  a  disability 
arising  from  sickness,  surprise,  or  inevitable 
accident,  which  might  prevent  a  claimant  from 
suing  within  the  time  prescribed." 

The  language  in  this  statute  is  general,  with  ex- 
ceptions, the  rule  under  such  a  statute  is  clearly 
stated  in  Lewis  Sutherlad  Statutory  Construction, 
2  Ed.,  Sec.  494: 

"An  express  exception,  exemption  or  saving 
excludes  others.  Where  a  general  rule  has  been 
established  by  statute  with  exceptions  the  court 
will  not  curtail  the  former  nor  add  to  the  latter 
by  implication.  *****  The  expression  of  one 
thing  is  the  exclusion  of  another;  and  con- 
sequently no  further  exception  was  intended." 

And  also  in  Waha^h  R.  h\  Co.  vs.  Vnited  States,  101 
C.  C.  A.  133: 

"But  the  power  was  conferred  and  the  duty 
was  imposed  upon  the  members  of  Congress, 
and  not  upon  the  courts,  to  determine  whether 
or  not  these  exceptions  to  the  express  terms  of 
the  proviso  should  be  made.  They  did  not 
make  them,  and  that  fact  raises  a' conclusive 
presumption  that  they  did  not  intend  to  make 
them,  and  it  is  not  in  the  province  of  the  courts 
to  do  so,  *****  (niany  cases  cited.) 


The  case  of  the  Holy  Trinity  Church  does  not 
lend  any  sanction  whatever  to  the  extension  of  ex- 
ceptions. The  Court  elaborately  and  with  its  usual 
learning  ascertained  the  vieamnfj  of  the  language 
of  the  statute  itself  by  analyzing  the  language, 
and  the  intent  of  Congress  from  its  debates,  and 
determined  that  a  minister  of  the  gospel  did  not 
perform  labor  or  service  within  the  meaning  of  the 
terms  labor  and  service,  and  that  Congress  so 
understood  their  meaning,  as  is  hereafter  shown. 

The  language  of  Section  33  is  general,  there  are 
no  exceptions  in  that  section,  which  exclusively 
shows  that  Congress  never  intended  there  should  be 
an}^  We  take  the  libert}"  of  quoting  further  from 
the  case  of  the  Chinese  Waiter,  13  Fed.  289. 

In  that  case,  to  show  that  a  Chinese  person  was 
always  within  the  United  States,  when  serving  as  a 
seaman  on  an  American  vessel,  and  to  show  that  he 
was  not  therefore  subject  to  the  terms  of  the  ex- 
clusion Act,  it  is  properl}?^  stated: 

"And  in  this  connection  it  should  not  be  over- 
looked that  the  petitioner  while  on  board  the 
steamship  as  one  of  its  crew  ivus  within  the 
jurisdiction  of  the  United  States,  at  all  times 
under  the  protection  and  amenable  to  their 
laws.  An  American  vessel  is  deemed  to  be  a 
part  of  the  territory  of  the  United  States,  the 
rights  of  its  cretv  are  measured  by  the  laws  of 
the  state  or  nation,  and  their  contracts  are  en- 
forceable by  its  tribunals." 

The  above  language  is  general,  and  certainl^v 
applies  as  much  to  the  converse  of  the  facts  in  that 
case  as  it  does  to  the  facts  as  thev  were  therein. 


Judge  Field  never  intended  that  language  to  be 
applied  to  a  case  of  where  a  Chinese  was  endeavor- 
ing to  establish  his  right  to  stay  within  the  United 
States,  and  it  not  to  cipply  where  the  same  rule 
of  law  was  invoked  for  the  purpose  of  endeavoring 
to  keep  him  out. 


Is  a  Sailor's  Home  on  the  Sea? 

If  a  sailor's  home  was  on  the  sea,  it  would  seem 
that  that  would  be  an  additional  reason  for  afford- 
ing him  the  protection  that  all  others  are  entitled 
to,  for  as  a  whole  they  are  not  able  to  be  here  and 
watch  the  passage  of  the  statutes. 

But  his  home  is  no  more  on  the  sea  than  is  the 
liome  of  internes  in  hospitals,  employees  in  a  hotel, 
or  any  other  person  who  happens  to  sleep  where  he 
earns  his  living. 

The  ship  he  sails  on  has  a  home  port,  is  required 
l)y  law  to  have  one,  and  the  very  worst  that  can  be 
said  against  the  sailor  is  that  his  home  is  the  same 
liome  that  the  vessel  that  he  temporarily  sails  on 
has,  but  even  that  will  not  suffice  under  the  ordinary 
construction  of  language.  The  law  requires,  Sec. 
4511  Revised  Statutes,  that  Shipping  Articles  shall 
contain : 

"2.     The  number  and  description  of  the  crew, 
specifying  their  respective  employments." 

The  description  of  a  man  is  who  he  is  and  where 
he  belongs,  and  shipping  articles  always  contain 
such  information.    The  very  fact  that  the  provisions 


of  tlie  Shipping  laws  provide  for  the  paying  off  of 
a  sailor  show  that  liis  liome  is  not  on  the  vessel,  but 
simply  a  place  of  temporary  occupation. 

Howe,  is  defined  in  an  lymnigration  Imv  case 
tt)  be^ 

Ex  parte  Petterson,  166  Fed.  545. 

"The  domicile  of  a  person,  in  a  strict  legal 
sense,  is  where  he  has  his  true,  fixed,  permanent 
home  and  principal  establishment,  and  to  which 
whenever  he  is  absent  he  has  the  intention  of 
returning.  Story  on  Conflicting  Laws,  8th  Ed., 
Sec.  41.  It  has  been  said  that  no  one  word  in 
the  English  language  is  more  nearly  synonymous 
with  the  word  'domicile'  than  our  word  Jtome/ 
(Cases  cited.) 

In  that  case  a  woman  who  came  to  this  country 
and  lived  in  a  place  of  prostitution,  was  held  not  to 
have  acquired  a  home  because  she  could  not  have 
intended  to  permanently  stay  there.  No  sailor  that 
ever  lived  ever  intended  to  j^ermanentl}^  stay  on  any 
one  vessel,  or  on  the  sea.  Many  vote,  many  are 
married,  they  almost  all  have  places  of  abode  on 
land,  they  all  in  common  with  all  of  us  have  a 
place  of  birth  on  land,  and  in  the  absence  of  any 
other  home  that  would  be  his  home.  But  if  a  sailor's 
home  was  on  the  sea,  what  difference  should  it 
make?  He  is  as  much  entitled  to  protection  against 
unjust  competition  as  any  other  class;  so  are  sliip- 
otvners,  tvho  cannot  bring  in  Asiatic  labor. 

A  man's  home  is  his  habitual  abode,  not  the  place 
that  he  temporarily  goes  to  to  enable  him  to  earn 
a  living. 


( 

II. 

There  Is  No  Room  for  the  Extension  of  the  Exceptions 
in  This  Case. 

Let  us  now  consider  the  law,  its  history,  and  the 
previous  decisions  of  the  courts  upon  it. 

The  law  as  first  enacted  read,  Act  of  February  26, 

1885: 

"That  from  and  after  the  passage  of  this  act 
it  shall  be  unlawful  for  any  person,  company, 
partnership,  or  corporation,  in  any  manner 
whatsoever,  to  prepay  the  transportation,  or  in 
any  way  assist  or  encourage  the  importation  or 
migration  of  any  alien,  or  aliens,  and  for- 
eigner or  foreigners,  into  the  United  States,  its 
Territories,  or  the  District  of  Columbia,  under 
contract  or  agreement,  parole  or  special,  express 
or  implied,  made  previous  to  the  importation  or 
migration  of  such  alien  or  aliens,  foreigner  or 
foreigners,  to  perform  labor  or  service  of  any 
kind  in  the  United  States,  its  Territories,  or  the 
District  of  Columbia. 

It  was  that  law  the  U.  S.  Supreme  Court  had 
under  consideration  in  the  Holy  Trinity  Church 
case.    Let  us  see  what  it  said  and  did.    143  U.  S.  457 : 

"462.  Among  other  things  which  may  be 
considered  in  determining  the  intent  of  the 
legislature  is  the  title  of  the  act.  *  *  *  *  *  463. 
Now,  the  title  of  this  act  is,  'An  act  to  prohibit 
the  impoT'tation  and  migration  of  foreigners 
and  aliens  under  contract  or  agrcem.ent  to  per- 
form labor  in  the  United  States,  its  Territories 
and  the  District  of  Columbia.  Obviously,  the 
thought  expressed  in  this  reaches  only  to  the 
icorh   of  the   'manual  laborer  as  distinguished 
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from  that  of  the  professional  man.  No  one 
reading  such  a  title  would  suppose  Congress  had 
in  its  mind  any  purpose  of  staying  the  coming 
into  this  country  of  ministers  of  the  gospel,  or, 
indeed,  of  any  class  whose  toil  is  that  of  the 
brain.  The  common  understanding  of  the  term 
labor  and  laborers  does  not  include  preaching 
and  preachers;  and  it  is  to  assume  that 
words  and  phrases  are  used  in  their  ordinary 
meaning.  So  whatever  light  is  throivn  upon 
the  statute  by  the  language  of  the  title  indicates 
an  exclusion  from  its  penal  provisions  of  all 
contracts  for  the  employment  of  ministers  and 
pastors. ' ' 

There  is  no  room  for  questioning  the  soundness 
of  that  reasoning,  nor  is  there  of  the  language  of 
the  Act  itself. 

Labor  has  been  correctly  defined  in  the  above 
language,  and  service  usually  means  jDcrsons  at 
service. 

The  decision  was  rendered  February  29th,  1892. 
March  3rd,  1891,  Congress  amended  the  Act  of  1885. 
(The  hiring  of  Warren  in  the  Trinity  Church  case, 
took  place  September,  1887)  and  Congress  added 
the  following: 

"Sec.  5.  That  section  five  of  said  act  of 
February  tw^enty-sixth,  eighteen  hundred  and 
eighty-five,  shall  be,  and  hereby  is,  amended  by 
adding  to  the  second  provision  in  said  section 
the  words  'nor  to  ministers  of  any  religous  de- 
nomination, nor  persons  belonging  to  any  recog- 
nized profession,  nor  professors  for  colleges  and 
seminaries,'  and  by  excluding  from  the  second 
of  said  section  the  w^ords  'or  any  relative  or 
personal  friend.'  " 


It  will  be  seen  that  Congress  amended  the  section 
after  the  Circuit  Court  held  that  the  ministers  were 
within  tlie  law  (36  Fed.  Rep.  303),  to  wit:  while  it 
was  pending  in  the  U.  S.  Supreme  Court  it  was 
amended  in  the  particulars  above  mentioned  to  show 
tJict  it  had  not  mtendcd  to  include  ministers  of  the 
[J  OS  pel  at  any  time. 

The  title  of  the  Act  of  March  3,  1891,  read: 

"An  Act  in  amendment  to  the  various  acts 
relative  to  immigrants  and  the  imj^ortation  of 
aliens  under  contract  or  agreement  to  perform 
labor." 

Subsequent  to  that  Congress  again  passed  a  law 
known  as  the  Act  of  March  3,  1893.  The  title  to 
that  Act  read: 

"An  x\ct  to  facilitate  the  enforcement  of  the 
immigration  and  contract-labor  laws  of  the 
United  States." 

There  was  very  little  in  that  law  about  the  con- 
tract labor  law,  but  in  1903  Congress  again  passed  a 
law  into  which  it  incorporated  all  of  the  immigration 
laws,  including  the  contract  labor  law. 

Section  4  of  that  Act  read: 

"Sec.  4.  That  it  shall  be  unlawful  for  any 
person,  companv,  partnership  or  corporation,  in 
any  manner  whatsoever,  to  prepay  the  trans- 
portation or  in  any  way  to  assist  or  encourage 
the  importation  or  migration  of  any  alien  into 
the  United  States,  in  pursuance  of  any  offer, 
solicitation,  promise,  or  agreement,  parole  or 
sjjecial,   express  or  implied,  made  previous  to 
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the  importation  of  such  alien  to  perform  labor 
or  service  of  an}^  kind,  skilled  or  unskilled,  in 
the  United  States. ' ' 

Section  2  of  that  Act  read  in  part: 

"That  skilled  labor  may  be  imported,  if  labor 
of  like  kind  unemxjloyed  cannot  be  found  in  this 
country.  And  provided  further,  that  the  pro- 
visions of  this  law  applicable  to  contract  labor 
shall  not  be  held  to  include  professional  actors, 
artists,  lecturers,  singers,  ministers  of  any  re- 
ligious denomination,  professors  for  colleges  or 
seminaries,  persons  helo)iging  to  any  recognised, 
learned  profession,  or  persons  employed  strictly 
as  personal  or  domestic  servants." 

The  next  Act  and  the  one  in  question  in  this  case 
was  passed  February  20,  1907.  Its  title  was  "An 
Act  to  regulate  the  immigration  of  aliens  into  the 
United  States." 

That  Act  seems  similar  to  the  other  laws,  except- 
ing only  that  the  word  alien  seems  to  be  generally 
omitted  in  the  body  of  the  Act. 

The  particular  significance  of  that  law,  however, 
as  applicable  to  this  case,  is  the  fact  that  after  all 
of  the  foregoing  amendments.  Congress  inserted  a 
section  which  reads: 

"Sec.  4.  That  it  shall  be  a  misdemeanor  for 
any  person,  company,  partnership  or  corpo- 
ration, in  any  manner  whatsoever,  to  prepay 
the  transportation  or  in  any  way  to  assist  or 
encourage  the  importati'^n  or  migration  of  any 
contract  laborer  or  contract  laborers  into  the 
United  States,  unless  such  contract  laborer  or 
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contract  laborers  ore  exempted  under  the  terms 
of  the  last  two  provisions  contained  in  section 
two  of  this  act." 

It  is  vorv  clear  from  the  language  that  Congress 
knew  what  it  intended,  and  fully  understood  what 
exceptions  it  w^anted.  It  specified  the  exceptions,  it 
specified  the  classes  of  persons  that  it  did  not  intend 
the  Act  to  cover,  and  sailors  are  not  included  in  the 
exception,  and  vessels  are  not  excluded  from  the 
provisions  of  Section  33  of  the  Act. 

The  exceptions  are: 

"That  skilled  labor  ma_y  be  imported  if  labor 
of  like  kind  unemployed  cannot  be  found  in 
this  country.  And  provided  further,  That  the 
provisions  of  this  law  applicable  to  contract 
labor  shall  not  be  held  to  exclude  professional 
actors,  artists,  lecturers,  singers,  ministers  of 
any  religious  denomination,  professors  for  col- 
leges or  seminaries,  persons  belonging  to  any 
recognised  learned  profession,  or  persons  em- 
ploijed  strictly  as  personal  or  domestic  serv- 
ants.'' 

As  to  contract  labor,  sailors  are  not  within  the  ex- 
cluded list,  and  the  principle  of  law,  expressio  iinius 
est  exclusio  alterius,  unquestionably  a})plies,  if  Con- 
gress had  intended  to  include  sailors,  as  not  within 
the  contract  labor  law,  in  the  light  of  the  various 
amendments  to  the  law,  whicli,  of  course,  were  had 
after  years  of  elaborate  discussion,  it  would  un- 
doubtedly  liave  said  so. 

"Sec.  33.  That  for  the  purposes  of  the  Act 
the  term  'United  States'  as  used  in  the  title,  as 
well  as  the  various  sections  of  this  Act  shall  be 
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construed  to  mean  the  United  States  and  an}^ 
waters,  territory,  or  otlier  place  subject  to  the 
ju risdiction  thereof, ' 


->>      -X-       *      * 


We  find  no  mention  there  of  any  exclusion  of 
vessels  from  the  operation  of  the  contract  labor  part 
of  the  Act. 

It  is  very  clear  that  the  case  of  the  Holy  Trinit}^ 
Church  cannot  be  used  to  excuse  the  contract  and 
transportation  in  this  case,  for  the  reason  that  the 
law  has  been  frequently  amended  and  all  the 
Supreme  Court  did  was  to  decide  that  the  Act  as  it 
was  then  in  question,  prohibited  the  importation  of 
those  under  contract  to  perform  labor  or  service, 
and  it  was  very  properly  held  that  a  minister  of  the 
gospel  did  neither. 

The  Act  now  reads,  "To  perform  labor  in  this 
country  of  any  kind,  skilled  or  unskilled/'  And 
it  is  very  clear,  that  the  men  in  question  in  this  case 
did  perform  labor  of  one  of  those  kinds. 

Another  proof  of  the  purposes  of  the  Act  showing 
that  the  above-mentioned  case  cannot  be  used  to 
extend  the  exceptions  in  this  case,  is  found  on  page 
464  of  143  U.  S. : 

"A  singular  circumstance,  throwing  light 
upon  the  intent  of  Congress,  is  found  in  this 
extract  from  the  report  of  the  Senate  Commit- 
tee on  Education  and  Labor,  recommending  the 
passage  of  the  bill.  ***** 

The  conmiittee,  however,  believing  that  the 
bill  in  its  present  form  will  be  construed  as  in- 
cluding  only   those   whose   labor   or   service   is 
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manual  in  character,  and  being  desirous  that 
the  bill  become  a  law  before  the  adjournment, 
have  reported  the  bill  without  change." 

That  language  shows  clearly  the  correctness  of  the 
ruling  of  the  U.  S.  Supreme  Court,  and  just  as 
clearly  that  the  case  cannot  be  applied  to  this,  these 
men  were  performing  manual  labor. 

III. 

The  Purposes  of  the  Act. 

The  above-mentioned  case  is  the  best  source  of 
information  as  to  the  purposes  of  the  Act. 

143  U.  S.  463: 

"The  motives  and  history  of  the  Act  are 
matters  of  common  knowledge.  It  had  become 
the  practice  for  large  capitalists  in  this  country 
to  contract  with  their  agents  abroad  for  the 
shipment  of  great  numbers  of  an  ignorant  and 
servile  class  of  foreign  laborers,  under  con- 
tracts, by  which  the  emplo3Tr,  upon  the  one 
hand  agreed  to  prepay  their  passage,  while 
upon  the  other  hand,  the  laborers  agreed  to 
work  after  their  arrival  for  a  certain  time  at  a 
low  rate  of  wages.  The  effect  of  this  was  to 
bi-eak  down  the  ]al)oi'  market  and  to  reduce  other 
laborers  engaged  in  like  occupations  to  the  level 
of  the  assisted  inunigrant.  The  evil  finally  be- 
came so  flagrant  that  an  appeal  was  made  to 
Congress  for  relief  by  the  passage  of  the  Act  in 
question,  the  design  of  which  was  to  raise  the 
standard  of  foreign  immigrants,  and  to  dis- 
countenance the  migration  of  those  who  had  not 
sufficient  means  in  their  own  hands,  or  those  of 
their  friends,  to  pay  their  passage." 

The  defendants  in  error  in  this  case  had  an  agent, 
to  wit:  a  sliipmaster  in  China;  ver\'  few  shipowners 
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have.  They  were  able  in  that  way  to  secure  a  crew 
for  the  "Mackinaw"  at  about  one-fifth  of  the  wages 
that  other  shipowners  had  to  pay.  The  sailors  on 
the  Pacific  Coast  were  brought  into  direct  com- 
petition with  such  wages;  other  shipowners  could 
not  compete.  This  Court  held  in  the  case  of  In  re 
Pacific  Mail  S.  S.  Co.,  130  Fed.  176,  that  a  vessel 
manned  as  the  "Mackinaw"  was  with  these  men 
was  unseaworthy.  Congress  has  given  its  support 
to  the  opinion  of  this  Court  in  that  case,  by  7iow  re- 
quiring a  language  test,  in  common  with  many  other 
natures.  It  is  too  clear  for  argument  that  not  only 
the  letter,  but  the  spirit  of  the  Act  was  violated  in 
this  case,  and  if  such  acts  are  persisted  in,  they  will 
undoubtedly  lead  to  the  wholesale  importation  of 
Asiatics  and  manning  of  all  American  vessels  with 
Chinese,  or  some  similar  Asiatic  race,  with  the  final 
result  that  we  will  have  unseaworthy  vessels,  and 
seam^en  who  make  tlieir  home  in  this  country  will 
be  brought  down  to  the  level  of  the  Asiatics,  who 
took  their  place  in  this  instance. 

IV. 

The   Authorities   Cited   in   the   Opinion   of   the   Court 
Have  No  Application  to  This  Case. 

We  respectfully  call  the  Court's  attention  to  the 
fact  that  there  is  a  wide  distinction  between  the 
case  of  a  vessel  lying  in  an  American  port  with  a 
bona  fide  cretv  on  board,  where  one  of  them  escapes 
against  proper  precautions  taken  by  the  master,  and 
a  case  where  a  vessel  lying  in  a  foreign  port  with  a 
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bona  fide  crew  on  board,  and  another  crew  is  then 
shipped  for  the  express  purpose  of  bringing  it  to 
this  country  and  tianshipping  it  to  an  American 
vessel.  The  latter  crew  cannot  be  bona  fide,  it  was 
not  needed  on  the  "Bessie  Dollar,"  she  had  one  bona 
fide  creiv,  she  coidd  not  have  two.  When  the  U.  S. 
Supreme  Court  used  the  word  bona  fide,  it  meant 
just  what  it  said,  and  it  meant  to  go  no  further;  that 
is  clearly  shown  by  its  own  language. 

U.  S.  vs.  Ta/flor,  207  U.  S.  120,  page  127: 

"Of  course  it  is  possible  for  a  master  unlaw- 
fully to  permit  an  alien  to  land,  even  if  the 
alien  is  a  sailor/' 

That  language  shows  that  the  Supreme  Court 
never  intended  that  case  to  apply  to  the  whole  range 
of  sailor  and  shipping  cases.  But  landing  is  not 
involved  in  this  case;  in  that  case  it  was. 

In  the  Taj^lor  case,  the  law  that  it  was  claimed 
was  violated,  read: 

"Sec.  18.  That  it  shall  be  the  duty  of  the 
owners,  officers  and  agents  of  any  vessel  bring- 
ing an  alien  to  tlie  United  States  to  adopt  due 
precautions  to  prevent  the  landing  of  any  such 
alien  from  such  vessel  at  any  time  or  place 
other  than  that  designated  by  the  immigration 
officers,  and  any  such  owner,  officer,  agent,  or 
23erson  in  charge  of  such  vessel  who  shall  land 
or  permit  to  land  any  alien  at  any  time  or 
place  other  than  that  designated  by  the  immi- 
gration officers,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  on  conviction  be  punished 
by  a  fine  for  each  alien  so  permitted  to  land  of 
not  less  than  one  hundred  nor  more  than  one 
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thousand  dollars,  or  by  imprisonment  for  term 
not  exceeding  one  year,  or  by  both  such  fine 
and  imprisonment,  and  every  such  alien  so 
landed  shall  be  deemed  to  be  unlawfully  in  the 
United  States  and  shall  be  deported,  as  provided 
by  law." 

A  man  escaped,  itt  spite  of  due  precautions  in  that 
case;  the  man  v/as  a  part  of  a  bona  fide  crew  of  a 
foreign  vessel,  properly  lying  in  the  United  States. 
There  was  no  question  of  his  having  been  signed 
in  a  foreign  port  to  compete  on  his  part  with  the 
seamen  of  this  countr}^  or  unjust  competition  by  the 
shipowner  with  other  shipowners  before  the  Court. 
The  Supreme  Court  held  that  an  undue  standard  of 
care  on  the  part  of  the  master  was  set  by  the 
verdict  of  the  jury,  and  in  the  language  above 
quoted,  "even  if  the  alien  is  a  sailor,"  it  showed 
that  it  intended  its  decision  to  apply  to  the  facts  of 
that  case,  and  not  to  any  other  sailor  case,  and  cer- 
tainly not  to  all  sailor  cases. 

The  section  under  consideration  in  that  case  was 
amended  in  1907  to  include  transportation,  and  the 
words  "to  adopt  due  precautions"  stricken  out,  so 
that  the  Act  now  reads  "to  prevent  the  landing  of 
such  aliens,"  etc.,  and  the  word  "negligent"  in- 
serted, so  that  the  section  now  reads: 

"and  the  negligent  failure  of  any  such  owner, 
officer,  agent  to  comply,  etc." 

Showing  that  Congress  intended  to  extend  the  Act, 
undoubtedly^  in  view  of  the  Taylor  case. 
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The  case  of  TJ.  S.  vs.  Sandrey  was  another  case 
where  a  bona  fide  sailor  escaped,  and  the  Court  in- 
tended that  decision  to  apply  to  that  case  and  no 
other,  as  shown  by  the  following  language,  i)age  553: 

"We  are  not  dealing  with  a  case  where  a 
vagrant  sailor  has  been  brought  to  this  country 
and  discharged  in  a  destitute  condition,  nor 
with  a  case  where  the  master  of  a  vessel  has 
connived  with  an  immigrant  within  the  ob- 
jectional  classes  to  smuggle  him  into  this  coun- 
try under  eover  of  shippiny  articles/' 

There  was  certainly  a  smuggling  of  the  prohibited 
classes  into  this  coimtry  under  cover  of  sJrijrpmg 
articles  in  this  case. 

The  case  of  U.  S.  vs.  Byrke  was  a  case  Avhere 
a  sailor  escaped;  he  went  back  on  board  the  vessel 
again,  promised  to  stay,  and  the  master  undoubtedly 
thought,  and  had  the  right  to  think  that  he  would 
stay.  It  was  decided  under  the  law  of  1891.  He 
escaped  again,  however,  and  the  vessel  was  fined 
$300.00,  which  the  master  refused  to  pay,  was  denied 
clearance,  and  obtained  a  writ  of  mandamus  to  com- 
pel clearance.    The  law  at  that  time  read : 

"Sec.  6.  That  any  person  who  shall  bring 
into  or  land  in  the  United  States  by  vessel  or 
otherwise,  or  who  shall  aid  to  bring  into  or  land 
in  the  United  States  b.y  vessel  or  otherwise,  any 
alien  not  lawfully  entitled  to  enter  the  United 
States,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall,  on  conviction,  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment for  term  not  exceeding  one  .year, 
or  by  both  such  fine  and  imprisonment." 
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The  master  of  that  vessel  had  not  landed  the 
sailor  and  the  man  in  qnestion  in  that  case  was  un- 
doubtedly entitled  to  land.  In  tins  case  contract 
laborers  are  excluded.  He  was  undoubtedly  en- 
titled to  come  into  the  United  States  as  a  part  of  a 
bona  fide  crew  of  his  vessel,  the  complaint  was  that 
the  master  had  landed  liim,  which  he  certainly  had 
not.  The  contract  labor  parts  of  the  Act  were  not 
even  indirectly  involved  in  that  case. 

There  is  a  wide  distinction  in  the  cases ;  the  law  has 
since  been  amended,  and  Judge  Toulmin  passing  on  a 
similar  state  of  facts  to  what  exists  in  tJiis  case 
said: 

"I  have  carefully  considered  the  ruling  of  the 
assistant  secretar^^  of  the  treasury  in  the  case 
of  the  crew  of  the  'Lancashire,'  which  may  be 
justified  by  the  facts  in  that  particular  case, 
as  they  existed,  and  as  they  were  doubtless  made 
known  to  him.  In  that  case  the  vessel  which  had 
been  partly  wrecked  on  the  coast  of  Jamaica 
and  partially  restored  there,  and  had  changed 
flags,  came  to  Mobile  for  docking  and  more  com- 
plete repair;  there  to  load  a  cargo  for  foreign 
trade.  She  had  shipped  at  Kingston,  besides 
the  ordinary  crew  usually  required  on  vessels  of 
her  class,  a  large  number  of  additional  men, 
who  desired  to  come  to  the  United  States,  and 
who  were  engaged  at  Jamaica  to  come  to 
Mobile  at  a  wage  of  one  shilling  per  month  each, 
to  work  chiefly  at  pumping  the  leaking  vessel, 
and  to  be  discharged;  an  absurdly  small  wage 
for  the  men. 

Under  such  facts  as  existed  in  that  case, 
these  men,  so  working  their  passage  at  the 
equivalent  of  25  cents  for  the  month,  but  who 
were   actually   paid   $5   each   for   the   month's 
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service  (where  the  ordinary  wages  were  $15  per 
month),  and  who  stipulated  for  discharge  here 
in  the  United  States,  were  plainly  immigrants, 
and  properly  treated  as  such,  and  therefore 
proj^erly  deported  under  the  ruling  of  the  secre- 
tary, and  they,  not  because  at  all  under  the 
immigration  laws,  but  because  they  ivere  not  a 
bona  -fide  crew  of  the  ship." 

The  facts  in  this  case,  with  the  exception  of  the 
wages  not  being  mentioned,  are  identical  with  that 
case,  and  the  wages  are  immaterial. 

In  Treasur}^  Decision  No.  21724,  the  "Lancashire" 
case,  the  Treasury  Department  said,  on  the  fore- 
going facts: 

"If  a  contrary  view  were  taken  you  will 
readily  see  that,  b.y  collusion  with  shipowners, 
or  masters  of  vessels,  it  would  be  quite  possible 
to  effect  the  landing  of  aliens  who  are  forbidden 
l)y  law  to  come  to  this  country,  simply  through 
tJie  device  of  signing  them  for  the  inward  trip/' 

It  would  seem  that  was  what  was  done  on  the 
"Bessie  Dollar." 

We  now  respectfully  call  the  Court's  attention  to 
other  parts  of  the  decision  of  Mr.  Beck,  Acting 
Attorney  General,  portions  of  which  are  quoted  in 
the  opinion  herein. 

Following  such  quotation  is  the  following: 

"It  is  important,  however,  to  remember  that 
the  salutory  innnigration  statutes  cannot  be 
defeated  by  intending  immigrants  shipping  as 
sailors.  Judge  Toulmin  recognized  this  in  the 
decision  referred  to  by  expressly  approving  the 
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ruliDg  of  your  Department  in  the  ease  of  the 
'Lancashire.'  Aliens  wlio  become  seamen  on 
vessels  for  the  imrpose  of  securing  an  entrance 
into  this  country  free  from  the  harriers  of  the 
immigration  statutes  are  none  the  less  alien  im- 
migrants y  and  can  he  treated  as  suclu  In  my 
judgment  it  is  not  important  whether  the  master 
of  the  vessel  who  ships  them  was  in  coUusion 
with  them,  or  knew  of  their  purpose  to  escape. 
Only  such  seamen  are  excepted  from  the  class 
of  passengers  upon  whom  the  head  money  tax 
is  imposed,  and  from  the  class  of  alien  immi- 
grants, as  are  seamen  in  good  faith  and  have 
no  intention  by  reason  of  their  passage  to  this 
country  to  leave  the  ship  and  make  entry  into 
this  country. ' ' 

This  last  language  is  no  longer  applicable,  under 
the  law  as  it  now  is,  as  intention  to  remain,  is  not 
material,  as  was  said  in  the  case  of  U.  S.  vs.  Taylor, 
207  U.  S.  125,  page  126: 

"A  reason  for  the  construction  adopted  be- 
low was  found  in  the  omission  of  the  word 
'immigrant'  which  had  followed  'alien'  in  the 
earlier  acts.  No  doul^t  that  may  have  been 
intended  to  widen  the  reach  of  the  statute,  but 
we  see  no  reason  to  suj^pose  that  the  omission 
meant  to  do  more  than  to  avoid  the  suggestion 
that  no  one  tvas  within  the  Act  who  did  not  come 
here  with  intent  to  remain." 

Further  from  Mr.  Beck's  opinion: 

''It  does  not  follow  because  aliens  are  sea- 
men that  they  are  free  from  such  examina- 
tion and  inspection  as  you  have  either  required 
or  ma,v  hereafter  require  by  regulation.  By  the 
immigration  statutes  Congress  intended  to  ex- 
clude undesirable  immigrants  from  entrance  to 
this  country,  and  the  law  should  be  interpreted 
so  as  to  effectuate  this  object." 


21 

Contract  laborers  are  made  undesirable  b}^  the 
Act. 

For  a  valuable  decision,  construing  the  case  of 
the  Holy  Trinity  Church  see  the  matter  of  the 
"Lacemakers,"  23  Op.  of  the  Attorney  General  381. 
The  Lacemakers  in  that  case  were  contract  laborers 
and  held  not  entitled  to  admission. 

The  word  *' alien"  is  not  now  within  the  statute. 
It  now  covers  "contract  laborers"  without  regard 
as  to  whether  they  are  aliens  or  not,  or  tvhether  they 
come  to  stay  or  not.  In  the  case  of  Grant  Brothers 
vs.  U.  S.,  232  U.  S.  617,  the  men  hired  were  but 
temporarily  here. 

In  this  case  also  the  men  were  Chinese  and  with- 
out the  right  to  come  into  the  country  at  all.  They 
were  certainly  in  the  United  States,  when  in  San 
Francisco,  and  when  on  board  the  "Mackinaw." 
See  In  re  Boss,  140  U.  S.  453. 

And  the  mere  bringing  of  a  contract  laborer  is  a 
violation  of  the  Act  whether  he  stays  or  not. 

It  will  be  seen  that  all  of  the  cases  affecting 
sailors  cited,  were  decided  under  an  entirely  dif- 
ferent state  of  facts  to  those  in  this  case;  that 
each  one  contains  a  reservation  as  to  its  general 
applicability;  that  an  entirely  different  part  of  the 
law  was  under  consideration,  and  that  of  necessity, 
there  is  a  wide  difference  between  the  facts  of  a 
case  where  a  man  on  a  ship,  lawfully  in  this  country 
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on  that  ship,  escapes,  and  this  ease  where  the  de- 
fendants deliberately  went  to  a  foreign  country  and 
contracted  with  men  who  had  no  right  to  come  to 
this  country  at  all,  they  being  Chinese.  That  they 
were  in  this  country  and  entitled  to  all  of  the 
privileges,  and  subject  to  all  of  the  burdens  of 
American  seamen,  cannot  be  disputed. 

It  seems  that  the  decision  of  this  Court  herein, 
if  allowed  to  stand  will  lead  to  a  very  serious  and 
unfortunate  state  of  affairs,  and  we  therefore  re- 
spectfully submit,  that  this  case  should  be  recon- 
sidered. 

Respectfully, 

H.  W.  HUTTON, 

Attorney  for  Plaintiff  in  Error. 


I  hereby  certify,  that,  in  my  judgment  the  fore- 
going petition  for  a  rehearing  is  well  founded,  and 
that  it  is  not  interposed  for  delay. 

H.    W.    HUTTON, 

Attorney  for  Plaintiff  in  Error. 
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In  the  United  States  Circuit  Court  of  Appeals^ 
for  the  Ninth  Circuit. 

SCANDINAVIAN-AMERICAN  BANK, 

a  Corporation, 

Petitioner  and  Appellant, 
vs. 
R.  L.  SARIN,  Trustee  of  the  Estate  of 
D.  Sondheim,  Bankrupt, 

Respondent  and  Appellee, 

In  the  Matter  of  D.  Sondheim,  Bankrupt. 

Names  and  Addresses  of  the  Attorneys  of  Record: 

Sidney   J.    Graham,    Yeon    Building,    Portland, 
Oregon,  for  Appellant. 

Sidney  Teiser,  Morgan  Building,  Portland,  Ore- 
gon, for  the  Appellee. 


IN  THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


In  the  Matter  of 
D.  SONDHEIM, 


Bankrupt.  / 


SCANDINAVIAN  -  AMERICAN 
BANK,  a  Corporation, 

Petitioner, 
vs. 


R.  L.  SABIN, 


Trustee. 


PETITION 

FOR 
REVISION 


TO  THE  HONORABLE  JUDGES  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

Comes  now  the  Scandinavian-American  Bank, 
a  banking  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon, 
with  its  principal  place  of  business  in  the  City  of 
Portland,  and  complaining  of  the  order  and  decree 
made  and  rendered  on  May  17,  1915,  against  this 
petitioner  by  the  Hon.  Robert  S.  Bean,  Judge  of  the 
District  Court  of  the  United  States,  for  the  District 
of  Oregon,  and  the  subsequent  order  and  decree 
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made  and  rendered  on  the  21st  day  of  May,  1915, 
against  this  petitioner  by  the  Hon.  Robert  S.  Bean, 
Judge  of  the  District  Court  of  the  United  States, 
for  the  District  of  Oregon,  says: 

That  D.  Sondheim,  the  bankrupt  herein,  is  in- 
debted to  this  petitioner  in  the  sum  of  more  than 
$4000.00;  that  on  November  16,  1914,  a  petition  in 
involuntary  bankruptcy  was  filed  against  the  said 
D.  Sondheim,  in  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon;  that  on  the  20th 
day  of  November,  1914,  R.  L.  Sabin,  as  receiver, 
filed  a  petition  in  said  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  requesting  that 
this  petitioner  be  required  to  deliver  to  him  as 
receiver,  or  to  the  Trustee  hereinafter  to  be  elected, 
a  certain  stock  of  merchandise  in  the  possession  of 
this  petitioner;  that  thereafter  said  stock  of  mer- 
chandise, pursuant  to  a  stipulation  entered  into 
between  this  complainant  and  the  receiver,  was 
sold  and  the  proceeds  realized  therefrom  in  the  sum 
of  $3476.76  were  deposited  with  this  petitioner  to 
abide  the  decision  of  the  Court  as  to  the  ownership 
of  said  property;  that  thereafter  the  petition  and 
the  answer  of  this  petitioner  were  referred  to  A.  M. 
Cannon,  Esquire,  as  Special  Master,  to  hear  the 
parties  therein  and  take  such  evidence  as  might  be 
desired  to  be  introduced  as  to  the  rights  of  the  par- 
ties to  the  property  or  its  proceeds,  and  to  report 
his  findings  to  the  Court;  that  thereafter  said  A.  M. 
Cannon,  as  Special  Master,  duly  took  said  evidence 
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and  made  and  filed  his  findings  and  recommenda- 
tions wherein  he  recommended  that  such  order  or 
decree  be  entered  as  would  restore  to  the  Trustee, 
the  funds  representative  of  the  property  in  contro- 
versy; that  thereafter  your  petitioner  filed  excep- 
tions to  the  report  of  the  Special  Master,  which 
exceptions  were  overruled  and  the  orders  under 
date  of  May  17  and  May  21,  1915,  hereinabove 
complained  of,  entered;  that  upon  the  record  herein 
your  petitioner  contended  in  said  Disrict  Court,  and 
he  now  contends  in  this  Court: 

First.  That  under  the  agreement  entered  into 
between  this  petitioner  and  the  bankrupt  and  the 
understanding  and  intention  of  the  parties  as  shown 
by  the  testimony  developed  at  the  hearing  before 
the  Special  Master,  the  title  to  the  said  stock  of 
goods  remained  in  the  bank  and  that  in  any  view  of 
the  agreement,  a  trust  was  created,  and  your  peti- 
tioner is  entitled  to  hold  said  goods  until  his  in- 
debtedness has  been  repaid. 

Second.  That  if  the  agreement  be  regarded  as 
a  chattel  mortgage  it  is  valid  under  the  laws  of  the 
State  of  Oregon,  and  the  fact  that  your  petitioner 
had  possession  of  the  property  before  the  lien  of 
any  creditor  attached,  and  before  the  petition  in 
bankruptcy  was  filed,  cured  the  failure  to  record 
it  or  acknowledge  it  so  as  to  entitle  it  to  record. 

Third.  That  with  respect  to  property  not  in  the 
custody   of   the   bankruptcy   court   the   Trustee   is 
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simply  vested  with  the  rights,  remedies  and  powers 
of  a  judgment  creditor,  holding  an  execution  duly 
returned  unsatisfied,  and  since  neither  any  cred- 
itors of  the  bankrupt  nor  the  Trustee  himself  se- 
cured any  lien  upon  this  personal  property,  it  fol- 
lows that  the  Trustee  could  insist  upon  no  greater 
rights  in  the  stock  of  goods  than  D.  Sondheim,  the 
bankrupt,  had. 

That  on  May  17,  1915,  said  judge  rendered  an 
oral  opinion  in  this  cause  holding  that  the  agree- 
ment with  D.  Sondheim  did  not  create  a  trust;  that 
the  said  agreement  was  void  as  to  creditors  under 
the  laws  of  the  State  of  Oregon;  that  the  possession 
of  the  stock  of  merchandise  availed  your  petitioner 
nothing  and  that  the  Trustee  had  jurisdiction  to 
question  the  agreement  in  controversy,  and  there 
was  made  and  entered  on  said  date  in  said  District 
Court  and  in  this  cause,  an  order  and  decree,  a 
copy  of  which  is  hereto  attached  and  marked  Ex- 
hibit "A"  overruling  your  petitioner's  exceptions 
to  the  report  of  the  Special  Master,  and  that  on  the 
21st  day  of  May  an  order  and  decree  was  made  and 
entered  in  said  District  Court  in  this  cause,  a  copy 
of  which  is  hereto  attached  and  marked  Exhibit 
"B";  that  said  orders  of  the  District  Court  were 
erroneous  in  matters  of  law,  because: 

1.  They  overruled  the  exceptions  of  your  peti- 
tioner to  the  Special  Master's  report. 

2.  They  failed  to  sustain  the  exceptions  of  your 
petitioner  to  the  Special  Master's  report. 
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3.  They  confirmed  the  report  of  the  Special 
Master  and  further  ordered  that  this  bank  pay  to 
the  Trustee  the  sum  of  $1000.43,  and  the  costs  and 
disbursements  of  the  proceeding. 

4.  They  confirmed  the  report  of  the  Special 
Master  holding  the  agreement  in  controversy  did 
not  amount  to  a  contract  of  conditional  sale  or 
create  a  trust. 

5.  They  confirmed  the  report  of  the  Special 
Master  holding  the  agreement  in  controversy  void 
as  a  chattel  mortgage  under  the  laws  of  the  State 
of  Oregon. 

6.  They  confirmed  the  report  of  the  Special 
Master  holding  that  the  possession  of  the  property 
by  this  bank  prior  to  a  levy  by  any  creditor  and 
prior  to  the  filing  of  the  petition  in  involuntary 
bankruptcy  did  not  entitle  this  bank  to  hold  said 
goods  until  its  indebtedness  was  repaid. 

7.  They  confirmed  the  report  of  the  Special 
Master  holding  that  the  Trustee  could  question  this 
conveyance. 

WHEREFORE,  your  petitioner  feeling  ag- 
grieved because  of  such  orders  and  decrees,  asks 
that  the  same  may  be  revised  in  a  matter  of  law 
by  the  Honorable  Court  as  provided  in  Section  24b 
of  the  bankruptcy  law  of  1898,  and  the  rules  and 
practice  in  such  case  provided. 
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SCANDINAVIAN-AMERICAN  BANK, 

a  Corporation. 

UNITED  STATES  OF  AMERICA,  \ 
State  and  District  of  Oregon,       ^    ss. 
Multnomah  County,  ) 

Anthon  Eckern  makes  oath  and  says  that  he  is 
cashier  of  the  Scandinavian- American  Bank,  a  cor- 
poration, petitioner  above  named,  and  the  foregoing 
petition  for  revision  and  review  is  true  as  he  verily 
believes. 

ANTHON  ECKERN. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  May,  1915. 

O.  C.  BORTZMEYER, 
Notary  Public  for  Oregon. 
(Seal) 

(Internal  Revenue  Stamp,  10c,  Cancelled.) 

(Exhibit  A  referred  to  in  the  foregoing  petition 
is  the  order  of  Court  filed  May  17,  1915,  and  is  on 
page  71  of  this  record.  Exhibit  B  referred  to  in 
the  foregoing  petition  is  the  decree  filed  on  May 
21,  1915,  and  is  on  page  72  of  this  record.) 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


SCANDINAVIAN-AMERICAN  BANK, 
a  Corporation, 

Appellant, 

vs. 

R.  L.  SABIN,  Trustee  of  the  Estate  of 
D.  Sondheim,  Bankrupt, 

Appellee, 

In  the  Matter  of  D.  Sondheim,  Bankrupt. 

TRANSCRIPT  OF  RECORD 

Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


CITATION  ON  APPEAL. 

UNITED  STATES  OP  AMERICA,  \ 

I   ss. 
District  of  Oregon,  / 

To  R.  L.  Sabin,  Trustee  of  the  Estate  of  D. 
Sondheim,  bankrupt,  Greeting: 

WHEREAS,  Scandinavian  -  American  Bank,  a 
corporation,  has  lately  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  a  decree  rendered  in  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  in 
your  favor,  and  has  given  the  security  required 
by  law; 

You  are,  therefore,  hereby,  cited  and  admonished 
to  be  and  appear  before  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  at  San 
Francisco,  California,  within  thiry  days  from  the 
date  hereof,  to  show  cause,  if  any  there  be,  why  the 
said  decree  should  not  be  corrected,  and  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 
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Given  under  my  hand  at  Portland,  Oregon,  in 
said  District,  this  26th  day  of  May  in  the  year  of 
our  Lord,  one  thousand  nine  hundred  and  fifteen. 

CHARLES  E.  WOLVERTON,  Judge. 
STATE  OF  OREGON, 


^ss. 
County  of  Multnomah,  J 

Due  service  of  the  within  Citation  on  Appeal  is 
hereby  accepted  in  Multnomah  County,  Oregon, 
this  27th  day  of  May,  1915,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Sidney  J.  Gra- 
ham, attorney  for  Scandinavian- American  Bank. 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

Filed  May  27,  1915.    G.  H.  Marsh,  Clerk. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  FOR  THE  DISTRICT  OF  OREGON, 

NOVEMBER  TERM,  1914. 

Be  it  remembered,  that  on  the  19th  day  of  No- 
vember, 1914,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, a  Petition  for  Order  requiring  the  Scandi- 
navian-American Bank  to  turn  over  certain  prop- 
erty, in  Avords  and  figures  as  follows,  to-wit: 

PETITION  OF  RECEIVER. 

In  the  Matter  of 

D.  SONDHEIM, 

Bankrupt. 

To  Honorable  Charles  E.  Wolverton  and  Hon- 
orable R.  S.  Bean,  Judges  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon: 

Comes  now  R.  L.  Sabin,  receiver  of  the  above 
entitled  cause,  and  reports  and  petitions  as  follows: 

I. 

That  he  was  the  duly  appointed  receiver  of  the 
above  entitled  estate  on  the  16th  day  of  November, 
1914,  and  has  qualified  as  such  receiver  by  filing 
the  requisite  bond  which  bond  has  been  approved 
and  accepted  herein. 


12  Scandinavian- American  Bank  vs. 

n. 

That  as  such  receiver  he  has  made  demand  for 
the  stock  and  fixtures  of  the  alleged  bankrupt  sit- 
uated in  the  store  building  at  No.  147  Sixth  street, 
Portland,  Oregon. 

in. 

That  said  stock  and  fixtures  are  claimed  by  the 
Scandinavian-American  Bank  of  Portland,  Oregon, 
under  and  by  virtue  of  a  certain  instrument  of 
writing,  copy  of  which  is  herewith  attached  marked 
''Exhibit  A"  and  which  is  in  effect  and  in  fact  a 
mortgage  securing  the  said  bank  for  the  payment 
of  the  sum  of  $2600.00  or  such  portion  thereof  as 
may  be  due  and  unpaid  under  which  said  mortgage 
the  said  bank  took  possession  of  said  stock  at  4 
o'clock  on  the  afternoon  of  Friday,  November  13, 
1914. 

IV. 

That  the  said  stock  consists  of  merchandise  which 
was  on  hand  at  the  time  the  said  mortgage  was  en- 
tered into,  together  with  various  other  property 
which  was  purchased  since  the  entering  into  of  said 
mortgage. 

V. 

That  said  mortgage  or  agreement  has  not  been 
recorded  nor  is  it  so  acknowledged  as  to  entitle  it 
to  record  and  that  the  same  is  therefore  void  as  to 
creditors  of  said  alleged  bankrupt. 
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VI. 

That  the  insurance  upon  said  property  is  in  the 
name  of  D.  Sondheim. 

VII. 

That  said  bank  has  refused  to  deliver  possession 
of  said  stock,  although  demand  has  been  made  upon 
it  for  the  same. 

VIII. 

That  said  property  is  in  fact  and  effect  the  prop- 
erty of  said  alleged  bankrupt,  and  possession  thereof 
should  be  delivered  to  the  receiver. 

IX. 

That  if  the  said  Scandinavian-American  Bank 
has  any  claim  against  said  stock  by  virtue  of  said 
instrument  herewith  attached,  it  can  maintain  said 
claim  against  the  proceeds  in  the  hands  of  the  re- 
ceiver, or  the  Trustee  hereinafter  to  be  elected. 

X. 

That  the  said  bank  is  now  selling  the  said  stock 
at  retail. 

Wherefore  your  receiver  prays  that  an  order  be 
made  directing  said  Scandinavian- American  Bank 
of  Portland,  Oregon,  and  any  other  person  in  pos- 
session of  said  property  for  or  on  behalf  of  said 
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Scandinavian- American  Bank  forthwith  to  deliver 
said  stock  to  the  receiver,  and  to  account  to  said  re- 
ceiver, or  to  the  Trustee  hereinafter  to  be  elected 
for  the  proceeds  of  said  stock  which  has  been  dis- 
posed of  since  they  took  possession  under  said  in- 
strimient  of  writing  or  mortgage  herewith  attached. 
Respectfully  submitted, 

R.  L.  SABIN,  Receiver. 

UNITED  STATES  OF  AMERICA,) 

District  and  State  of  Oregon,        /   ss. 
County  of  Multnomah,  ) 

I,  R.  L.  Sabin,  being  first  duly  sworn,  depose 
and  say  that  I  am  the  duly  appointed  receiver  in 
the  above  proceeding,  whose  name  is  signed  to  the 
foregoing  petition,  and  that  all  the  facts  contained 
therein  are  true  as  I  verily  believe. 

R.  L.  SABIN. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  November,  1914. 

O.  S.  CROCKER, 

Notary  Public    for    Oregon,  Residing    at    Tigard, 
Washington  County. 

(Seal) 

(Exhibit  A  referred  to  in  the  foregoing  peti- 
tion is  Exhibit  A  attached  to  the  amended  answer 
and  is  printed  on  page  28  of  this  record.) 

Filed  November  19,  1914.    G.  H.  Marsh,  Clerk. 
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And  afterwards,  to-wit,  on  the  25th  day  of 
November,  1915,  there  was  duly  filed  in  said  Court, 
and  cause  a  Stipulation  to  Sell  Property  in  words 
and  figures  as  follows,  to-wit: 

STIPULATION. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween R.  L.  Sabin  as  receiver,  through  his  attorney 
Sidney  Teiser,  and  the  Scandinavian-American 
Bank  of  Portland,  Oregon,  through  its  attorney 
Sidney  J.  Graham,  as  follows: 

That  whereas  the  Scandinavian-American  Bank 
has  i^ossession  of  a  certain  stock  of  merchandise  at 
No.  147  Sixth  Street,  Portland,  Oregon. 

And  whei-eas  the  receiver  lays  claim  to  said  stock 
of  merchandise  as  part  of  the  estate  of  the  bankrupt : 
that  the  parties  hereto  consent  that  a  sale  of  said 
stock  of  merchandise  may  be  made  under  the  follow- 
ing conditions: 

First.  That  a  joint  inventory  of  said  stock  of 
merchandise  shall  be  made  by  a  representative  to  be 
selected  by  the  bank  and  a  representative  to  be 
selected  by  the  receiver,  but  the  price  at  which  said 
property  is  to  be  inventoried  shall  be  left  to  the  sole 
determination  of  the  receiver  or  his  representative. 

Second.  That  the  said  stock  shall  be  sold  by 
R.  L.  Sabin  within  ten  davs  from  the  date  of  this 
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stipulation  to  the  highest  and  best  bidder  therefor, 
it  being  understood  and  agreed  that  tlie  Scandi- 
navian-American Bank  has  the  right  to  enter  a  bid 
for  said  stock  the  same  as  any  other  prospective 
purchaser. 

Third.  That  the  money  received  from  the  sale 
of  the  said  stock  of  merchandise  be  deposited  in  the 
Scandinavian-Ameiican  Bank  to  abide  the  decision 
of  this  Court  as  to  the  ov^'^nership  of  said  stock  of 
merchandise. 

Fourth.  That  the  Scandinavian- American  Bank 
deliver  to  R.  L.  Sabin  as  receiver  a  cashier's  check 
for  said  sum  of  money  so  deposited  with  it  to  be  paid 
by  it  to  R.  L.  Sabin,  receiver,  should  the  Court  hold 
that  the  stock  and  fixtures  aie  the  property  of  the 
estate  in  bankruptcy,  and  to  be  surrendered  by  R.  L. 
Sabin  if  the  Court  finds  the  ownership  of  the  goods 
to  be  in  the  Scandinavian- American  Bank. 

It  is  also  stipulated  and  agreed  between  the 
parties  that  neither  party  hereto  shall  have  any 
claim  upon  the  other  for  damages  on  accoimt  of  the 
claim  of  the  other  to  said  stock  of  merchandise  and 
that  this  stipulation  is  not  binding  until  approved  by 
the  Court,  but  this  provision  shall  in  no  wise  effect 
the  right  of  the  receivei'  or  Trustee  in  bankruptcy 
to  an  accounting  for  the  moneys  had  and  received 
by  the  Scandinavian- American  Bank  under  and  by 
reason  of  an  instrument  entered  into  between  D. 
Sondheim    and    the    Scandinavian-American    Bank 
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dated  October  23,  1914,  which  is  attached  to  the 
Petition  of  Receiver  for  an  order  to  show  cause  filed 
in  this  Court  on  the  20th  day  of  November,  1914,  if 
the  stock  and  fixtures  in  question  be  determined  to 
be  the  propeity  of  said  estate. 

SIDNEY  TEISER, 
Attorney  for  Receiver. 

SIDNEY  J.  GRAHAM, 

Attorney  for  Scandinavian-American  Bank. 

Approved  Nov.  25,  1914. 

CHAS.  E.  WOLVERTON,  Judge. 
Filed  November  25,  1914.   G.  II.  Marsh,  Clerk. 

And  afterw^ards,  to-wit,  on  the  25th  day  of 
November,  1914,  there  was  duly  filed  in  said  Court 
and  cause  an  Order  to  Sell  Pioperty  in  words  and 
figures  as  follows,  to-wit : 

ORDER. 

On  this  day  this  cause  coni(\s  ou  to  be  heard  upon 
the  application  of  Sidney  Teiser,  attorney  for  the 
receiver,  and  Sidney  J.  Graham,  attorney  for  the 
Scandinavian-American  Bank,  for  an  order  based 
upon  a  stipulation  on  file  herein  between  the  said 
parties  authorizing  the  sale  under  the  terms  and  con- 
ditions of  said  stipulation  of  that  certain  stock  of 
merchandise  located  at  No,  147  Sixth  street,  Port- 
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land,  Oregon,  and  it  ajjpearing  to  the  Court  that  it  is 
to  the  best  interests  of  the  estate  that  said  stipulation 
entered  into  between  the  parties  be  enforced. 

It  is  ordered  that  R.  L.  Sabin  as  receiver  and 
the  Scandinavian- American  Bank  are  hereby  author- 
ized and  directed  to  make  an  inventory  of  said  stock 
of  merchandise  and  that  R.  L.  Sabin  is  authorized 
and  directed  to  sell  the  said  stock  of  merchandise 
subject  to  the  approval  of  this  Court  to  the  highest 
and  best  bidder  therefor  for  cash  within  ten  days 
from  the  date  of  this  order. 

It  is  further  ordered  that  the  money  realized 
from  the  sale  of  said  stock  of  merchandise  be  de- 
posited with  the  Scandinavian-American  Bank  of 
Portland,  Oregon,  to  abide  the  decision  of  this  Court 
as  to  the  ownership  of  the  said  stock  of  goods  or  to 
the  proceeds  realized  from  the  sale  thereof,  and  that 
the  said  Scandinavian- American  Bank  issue  to  R.  L. 
Sabin  as  receiver,  a  cashier's  check  therefor  to  be 
paid  by  the  said  bank  if  the  Court  finds  that  the 
said  stock  of  merchandise  or  the  proceeds  thereof 
belong  to  the  estate  and  to  be  surrendered  by  said 
R.  L.  Sabin  if  the  Court  finds  said  stock  of  mer- 
chandise or  the  proceeds  thereof  belong  to  the  said 
Scandinavian-Ajnerican  Bank. 

CHAS.  E.  WOLVERTON, 

Judge. 
Dated  Nov.  25,  1914. 

Filed  November  25,  1914.    G.  H.  Marsh,  Clerk. 
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And  afterwards,  to-wit,  on  the  4th  day  of  Feb- 
ruary, 1915,  tliere  was  duly  filed  in  said  Court,  and 
cause,  an  Amended  Answer  of  the  Scandinavian- 
American  Bank,  in  w^ords  and  figures  as  follows, 
to-wit : 

ANSWER. 

To  the  Honorable  Chas.  E.  Wolverton  and  the 
flonorable  Robert  S.  Bean,  judges  of  the  above  en- 
titled Court: 

Comes  now  the  Scandinavian-American  Bank 
and  without  objecting  to  the  jurisdiction  of  this 
Court  summarily  to  try  this  matter  files  herein  its 
amended  answer  to  the  petition  of  the  receiver  as 
follows : 

I. 

Admits  Paragraph  I. 

II. 
Admits  Paragraph  II. 

III. 

Denies  Paragraph  III  and  the  whole  thereof  ex- 
cept that  your  iesj)ondent  admits  the  execution  of  a 
certain  instrument  in  writing  attached  to  the  peti- 
tion of  the  receiver  and  marked  Exhibit  "A";  that 
your  respondent  took  possession  of  said  stock 
November  13,  1914. 
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IV. 

Denies  Paragraph  IV  and  the  whole  thereof. 

V. 

Admits  that  said  instrument  was  not  recorded 
nor  acknowledged  so  as  to  entitle  it  to  record  but 
denies  each  and  every  other  allegation  of  Paragraph 
V  and  the  whole  thereof. 

VI. 

Admits  Paragraph  VI. 

VII. 
Admits  Paragraph  VII. 

VIII. 

Denies  Paragraph  VIII  and  the  whole  thereof. 

IX. 

Denies  Paragraph  IX  and  the  whole  thereof. 

X. 

Denies  Paragraph  X  and  the  whole  thereof. 

And  for  a  first  further  and  separate  answer  and 
defense  to  said  petition  the  Scandinavian-American 
Bank  alleges: 
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I. 

That  at  all  the  times  herein  mentioned  and  now 
it  has  been  a  coi poiation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  with  its  office  and  principal  place  of  busi- 
ness in  the  City  of  Portland,  Multnomah  County, 
Oregon,  and  that  it  is  engaged  in  a  general  banking 
business. 

II. 

That  on  or  about  the  23d  da}^  of  October  it  ad- 
vanced the  sum  of  $2600.00  to  D.  Sondheim  for  the 
purchase  of  the  stock  of  merchandise  at  No.  147  6th 
Street,  Portland,  Oregon,  and  entered  into  an  agree- 
ment in  writing  with  the  said  I).  Sondheim,  a  copy 
of  which  said  agreement  is  hereto  attached  marked 
Exhibit  "A"  and  made  a  part  hereof;  that  under 
and  by  virtue  of  said  agreement  and  the  understand- 
ing and  intention  of  the  paitiey,  the  title  to  said  stock 
of  merchandise  remained  in  this  respcndent. 

III. 

That  on  ov  about  the  13th  day  of  November,  1914, 
the  said  I).  Sondheim  surrendered  the  possession  of 
said  stock  of  merchandise  to  this  respondent  who  is 
now  and  since  that  time  has  continued  in  possession 
thereof ;  that  your  respondent  has  a  complete  record 
and  the  invoices  of  all  purchases  of  merchandise  or 
other  property  made  by  the  said  T).  Sondheim  and 
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added  to  the  stock  of  merchandise  since  its  purchase 
by  it. 

IV. 

That  in  addition  to  the  sum  of  $2600.00  advanced 
to  the  said  D.  Sondheim  for  the  purchase  of  said 
stock  of  goods,  said  D.  Sondheim  was  indebted  to 
this  respondent  in  the  sum  of  $2600.00  on  account  of 
loans  made  to  the  said  I).  Sondheim  on  the  11th  day 
of  December,  1913,  and  the  8th  day  of  July,  1914; 
that  no  part  of  either  of  said  sums  or  the  interest 
thereon  has  been  paid,  save  and  except  the  sum  of 
$2060.43  received  on  account  thereof  and  that  there 
is  still  due  and  owing  from  said  D.  Sondheim  to  this 
respondent  the  sum  of  $3139.57  with  interest  thereon 
at  the  rate  of  8  per  cent  per  annum. 

V. 

That  the  said  stock  of  goods,  wares  and  merchan- 
dise is  of  the  value  of  $3476.70. 

VI. 

That  your  resj)ondent  acted  in  good  faith  in  all 
its  dealings  with  the  said  D.  Sondheim  upon  a  suf- 
ficient consideration  and  without  any  intent  to 
hinder,  delay  or  defraud  any  creditors  of  the  said 
D.  Sondheim. 
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And  for  a  second  and  separate  answer  and  de- 
fense to  said  petition  the  Scandinavian-American 
Bank  alleges: 

I. 

That  at  all  times  herein  mentioned  and  now  it 
has  been  a  corporation  duly  organized  and  existing 
under  and  b}^  virtue  of  the  laws  of  the  State  of  Ore- 
gon, with  its  office  and  principal  place  of  business 
in  the  City  of  Portland,  Multnomah  County,  Oregon, 
and  that  it  is  engaged  in  a  general  banking  business. 

IL 

That  on  or  about  the  23d  day  of  October  it  ad- 
vanced the  sum  of  $2600.00  to  D.  Sondheim  for  the 
purchase  of  the  stock  of  merchandise  at  No.  147  6th 
Street,  Portland,  Oregon,  and  entered  into  an  agree- 
ment in  writing  with  the  said  D.  Sondheim,  a  copy 
of  which  said  agreement  is  hereto  attached  marked 
Exhibit  "A"  and  made  a  pent  hereof;  that  under 
and  by  virtue  of  said  agreement  and  the  understand- 
ing and  intention  of  the  parties,  the  title  to  said 
stock  of  merchandise  remained  in  this  respondent. 

III. 

That  on  or  about  the  13th  day  of  November,  1914, 
the  said  D.  Sondheim  surrendered  the  j)ossession  of 
said  stock  of  merchandise  to  this  respondent  who  is 
now  and  since  that  time  has  continued  in  possession 
thereof;  that  your  respondent  has  a  complete  record 
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and  the  invoices  of  all  purchases  of  merchandise  or 
other  property  made  by  the  said  D.  Sondheim  and 
added  to  the  stock  of  merchandise  since  its  purchase 
by  it. 

IV. 

That  in  addition  to  the  sum  of  $2600.00  advanced 
to  the  said  D.  Sondheim  for  the  j^urchase  of  said 
stock  of  goods,  said  D.  Sondheim  was  indebted  to 
this  respondent  in  the  sum  of  $2600.00  on  account 
of  loans  made  to  the  said  D.  Sondheim  on  the  11th 
day  of  December,  1913,  and  the  8th  day  of  July, 
1914;  that  no  part  of  either  of  said  sums  or  the  in- 
terest theron  has  been  paid,  save  and  except  the  sum 
of  $2060.43  received  on  account  thereof  and  that 
there  is  still  due  and  owing  from  said  D.  Sondheim 
to  this  respondent  the  sum  of  $3139.57  with  interest 
thereon  at  the  rate  of  8  per  cent  per  annum. 

V. 

That  the  said  stock  of  goods,  wares  and  merchan- 
dise is  of  the  value  of  $3476.70. 

VI. 

That  your  respondent  was  in  possession  of  said 
stock  of  goods,  wares  and  merchandise  before  any 
other  right  or  lien  of  any  other  creditor  attached  and 
before  a  levy  thereon  by  any  creditor ;  that  said  sums 
of  mone^y  were  furnished  to  the  said  D.  Sondheim  in 
good  faith  for  a  sufficient  consideration  and  with- 
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out  any  intent  to  hinder,  dela,y  or  defraud  any  cred- 
itor of  the  said  D.  Sondheim. 

And  for  a  third  further  and  separate  answer  and 
defense  the  Scandinavian- American  Bank  alleges: 

I. 

That  at  all  the  times  herein  mentioned  and  now 
it  has  been  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Oregon,  with  its  office  and  principal  place  of  busi- 
ness in  the  City  of  Portland,  Multnomah  Coimty, 
Oregon,  and  that  it  is  engaged  in  a  general  banking 
business. 

II. 

That  on  or  about  the  23d  day  of  October  it  ad- 
vanced the  sum  of  $2600.00  to  D.  Sondheim  for  the 
purchase  of  the  stock  of  merchandise  at  No.  147  6th 
Street,  Portland,  Oregon,  and  entered  into  an  agree- 
ment in  writing  with  the  said  D.  Sondheim,  a  copy 
of  which  said  agreement  is  thereto  attached  marked 
Exhibit  "A"  and  made  a  part  hereof;  that  under 
and  by  virtue  of  said  agTeement  and  the  understand- 
ing and  intention  of  the  parties,  the  title  to  said 
stock  of  merchandise  remained  in  this  respondent. 

III. 

That  on  or  about  the  13th  day  of  November,  1914, 
the  said  D.  Sondheim  surrendered  the  possession  of 
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said  stock  of  merchandise  to  this  respondent  who  is 
now  and  since  that  time  has  continued  in  possession 
thereof ;  that  your  respondent  has  a  complete  record 
and  the  invoices  of  all  purchases  of  merchandise  or 
other  property  made  by  the  said  1).  Sondheim  and 
added  to  the  stock  of  merchandise  since  its  purchase 
by  it. 

IV. 

That  in  addition  to  the  sum  of  $2600.00  advanced 
to  the  said  D.  Sondheim  for  the  purchase  of  said 
stock  of  goods,  said  D.  Sondheim  was  indebted  to 
this  respondent  in  the  sum  of  $2600.00  on  account  of 
loans  made  to  the  said  D.  Sondheim  on  the  11th  day 
of  December,  1913,  and  the  8th  day  of  July,  1914; 
that  no  part  of  either  of  said  sums  or  the  interest 
thereon  has  been  paid,  save  and  except  the  sum  of 
$2060.43  received  on  account  thereof  and  that  there 
is  still  due  and  owing  from  said  D.  Sondheim  to  this 
respondent  the  sum  of  $3139.57  with  interest  thereon 
at  the  rate  of  8  per  cent  per  annum. 

V. 

That  the  said  stock  of  goods,  wares  and  merchan- 
dise is  of  the  value  of  $3476.70. 

VI. 

That  your  respondent  acted  in  good  faith  in  all 
its  dealings  with  the  said  I).  Sondheim  upon  a  suf- 
ficient   consideration    and    without  any  intent    to 
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hindo]',  delay  or  defraud  any  creditors  of  the  said 
D.  Sondlieim. 

VII. 

That  said  creditors  of  said  D.  Sondheim  had 
actual  notice  and  knowledge  of  the  claim  of  this  re- 
spondent; that  said  creditors  were  not  deceived 
thereby;  that  the  claims  of  the  said  creditors  had 
arisen  and  credit  had  been  given  them  prior  to  the 
23d  day  of  October,  1914,  the  time  when  3^our  re- 
spondent advanced  the  sum  of  money  for  the  pur- 
chase of  said  stock  of  goods,  wares  and  merchandise; 
that  in  equity  and  good  conscience  said  creditors 
ought  not  be  heard  to  say  that  said  dealings  between 
your  respondent  and  the  said  D.  Sondheim  were 
fraudulent  and  void. 

WHEREFORE  the  Scandinavian  -  American 
Bank  having  fully  answered  the  petition  of  the 
receiver  prays  that  the  said  petition  may  be  dis- 
missed with  costs. 

SIDNEY  J.  GRAHAM, 

Attorney  for  Scandinavian-American  Bank. 
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"EXHIBIT   A." 

Agreement  entered  into  this  23d  day  of  October, 
1914,  by  and  between  D.  Sondheim,  party  of  the  first 
part,  and  the  Scandinavian- American  Bank,  party 
of  the  second  part,  witnesseth : 

Whereas,  The  Scandinavian- American  Bank 
has  furnished  to  D.  Sondheim  the  sum  of  $2600.00 
to  be  used  to  purchase  the  goods,  wares  anrl  merchan- 
dise of  the  store  located  at  146  Sixth  Street,  Port- 
land, Oregon,  under  an  agreement  to  protect  the  said 
party  of  the  second  part  absolutely  on  said  purchase. 

Now  therefore,  said  agreement  is  hereby  reduced 
to  writing  and  executed  between  the  parties  of  the 
first  part  and  second  part  in  the  following  manner 
and  form,  to-wit: 

It  is  understood  and  agreed  between  the  parties 
hereto  that  the  goods,  wares  and  merchandise  here- 
tofore named  were  pui'chased  with  the  money  fur- 
nished b}^  the  party  of  the  second  part,  and  that  said 
D.  Sondheim  holds  title  in  the  same  as  Trustee  for 
the  said  party  of  the  second  part  in  so  far  as  the 
holding  of  said  title  is  necessary  to  protect  and  pay 
back  to  the  party  of  the  second  part  the  sums  of 
money  owing  by  the  pai'ty  of  the  first  part  to  the 
party  of  the  second  part. 

It  is  understood  and  agreed  that  the  party  of  the 
first  part  shall  proceed  to  sell  the  said  goods,  wares 
and  merchandise  in  the  regular  course  of  business. 
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and  shall  keep  an  accurate  account  of  each  day's 
sales,  and  one-half  of  the  moneys  taken  in  for  the 
sale  of  said  goods  at  the  close  of  each  day  shall  be 
turned  over  to  the  party  of  the  second  part  at  the 
opening  of  its  banking  hours  the  following  daj^,  until 
such  time  as  the  $2600.00  advanced  by  the  party  of 
the  second  part,  and  any  other  indebtedness  to  the 
extent  of  $2600.00  owing  by  the  party  of  the  first 
part  to  the  party  of  the  second  part  shall  have  been 
full}"  paid  and  satisfied. 

It  is  further  understood  that  the  party  of  the 
second  part  shall  have  the  right  to  install  a  cashier, 
whose  wages  shall  be  paid  as  part  of  the  running  ex- 
penses of  the  business  by  the  party  of  the  first  part, 
to  keep  track  of  the  receipts  and  disbursements  from 
the  sale  of  said  merchandise,  and  to  be  cashier  in 
charge  of  all  moneys  handled  during  said  sale,  said 
party  to  have  access  to  all  books,  records,  bills  and 
invoices  in  connection  with  the  said  business  here- 
tofore referi-ed  to,  nnd  the  sale  and  disposal  of  the 
same. 

It  is  further  stipulated  that  no  sale  of  the  bulk 
of  said  articles,  goods,  wares  and  merchandise  first 
above  named,  shall  be  made  without  the  consent  of 
the  pai  ty  of  the  second  part. 

In  witness  whereof,  the  party  of  the  first  part 
has  hereunto  set  his  hand  and  seal,  and  the  party 
of  the  second  part  has  caused  these  presents  to  be 
signed  by  its  duly  authorized  officers  and  its  cor- 
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porate  seal  to  be  affixed,  to  this  and  another  instru- 
ment of  like  imi^ort  mid  tenoi",  the  day  and  year  first 
above  written. 

(Signed)     1).   SONDHEIAI,     (Seal) 

Party  of  the  First  Part. 

SCANDINAVIAN-AMERICAN  BANK, 

By  Anthon  Eckern,  Casliier  Sen ndinavian- American 
Bank. 

By  , 

Party  of  the  Second  Part. 

STATE  OF  OREGON, 


.^ss. 
County  of  Multnomah,  J 

I,  Anthon  Eckern,  being  first  duly  sworn,  depose 
and  say  that  I  am  cashier  of  the  Scandinavian- 
American  Bank,  a  corporation,  respondent  in  the 
above  entitled  matter ;  and  that  the  foregoing  answer 
is  true  as  I  verily  believe. 

ANTHON  ECKERN. 

Subsc]'ibed  and  sworn  to  before  me  this  25th  day 
of  January,  1915. 

(Seal)  A.  L.  MORLAND, 

Notary  Public  for  the  State  of  Oregon. 

Filed  February  4,  1915.    G.  H.  Marsh,  Clerk. 
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And  afterwards,  to-wit,  on  the  15th  day  of 
March,  1915,  there  was  duly  filed  in  said  Court 
and  cause  an  Order  referring  Petition  to  a  Special 
Master,  in  words  and  figures  as  follows,  to-wit: 

ORDER  OF  REFERENCE  TO  MASTER. 

BEFORE  HONORABLE  CHAS.  E.  WOLVER- 
TON,  AND  HONORABLE  R.  S.  BEAN,  JUDGES 
OF  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  OREGON: 

This  cause  coming  on  this  day  to  be  heard  upon 
the  petition  of  R.  L.  Sabin,  as  receiver,  for  an  order 
directing  the  Scandinavian- American  Bank  to  turn 
over  certain  property  belonging  to  the  alleged 
bankrupt  herein,  and  upon  the  order  of  this  Court 
entered  the  25th  day  of  November,  1914,  under 
stipulation  of  the  parties  herein,  directing  the  re- 
ceiver to  sell  the  property  petitioned  to  be  turned 
over  and  that  the  money  therein  should  take  the 
place  of  and  stand  for  the  property  itself,  and  upon 
the  amended  answer  of  the  Scandinavian- American 
Bank  filed  in  this  court  waiving  the  objections  to 
the  jurisdiction  of  the  court  herein  to  try  the  matter 
summarily,  and  upon  the  stipulation  made  in  open 
court  by  the  attorneys  for  the  parties  herein  to  the 
effect  that  the  Trustee,  R.  L.  Sabin,  has  authority 
to  proceed  in  this  matter  in  place  of  the  receiver 
without  further  order  of  the  Court,  and  upon  fur- 
ther stipulation  that  the  matter  be  referred  to  A.  M. 
Cannon,   Esquire,   as   Special   Master   to   hear   the 
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parties  herein  and  take  such  evidence  as  they  might 
desire  to  introduce  as  to  the  right  to  said  property 
or  its  proceeds  and  report  the  same  with  his  find- 
ings to  this  Court, 

IT  IS  ORDERED 

that  the  controversy  herein  concerning  the  right  of 
the  respective  parties  to  the  property  in  question 
or  the  proceeds  thereof  be,  and  the  same  is  hereby 
referred  to  A.  M.  Cannon,  Esquire,  as  Special 
Master,  with  directions  to  take  such  testimony  and 
evidence  as  may  be  submitted  to  him,  hear  the  par- 
ties as  to  their  respective  contentions,  and  to  report 
to  this  Court  with  his  findings  and  recommenda- 
tions therein. 

R.  S.  BEAN,  Judge. 

Filed  March  15,  1915.    G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  the  19th  day  of  April, 
1915,  there  was  duly  filed  in  said  Court  and  cause, 
the  report  of  Special  Master  in  words  and  figures 
as  follows,  to-wit: 

REPORT  OF  SPECIAL  MASTER. 

TO  THE  HONORABLE  DISTRICT  COURT 
ABOVE  NAMED: 

The  undersigned  Special  Master,  to  whom  was 
referred  the  petition  of  the  estate  of  said  bankrupt 
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to  require  the  Scandinavian-American  Bank  to 
turn  over  to  the  said  estate  a  certain  stock  of  goods, 
has  the  honor  to  make  the  following  report; 

STATEMENT  OF  FACTS. 

The  material  facts,  as  developed  by  the  testi- 
mony, stipulation  and  documents  on  file,  are  as 
follows : 

On  and  prior  to  October  22,  1914,  D.  Sondheim, 
the  bankrupt,  was  engaged  in  the  general  mercan- 
tile business  in  Portland  and  elsewhere,  buying  and 
retailing  bankrupt  stocks  of  merchandise,  and  was, 
upon  said  date,  indebted  to  the  respondent,  Scandi- 
navian -  American  Bank,  upon  three  promissory 
notes  for  the  principal  smn  of  $3600.00,  of  which 
there  remained  unpaid  $2600.00,  all  past  due. 

On  or  about  October  22,  1914,  Sondheim,  in  con- 
templation of  the  purchase  of  the  bankrupt  stock  of 
merchandise  known  as  the  D.  N.  Pallay  stock  in 
Portland,  applied  to  the  bank  for  an  additional  loan 
of  $2600.00  to  enable  him,  in  part,  to  make  the  pro- 
posed purchase,  his  net  bid  therefor  having  been 
$5680.00.  To  this  the  bank  consented,  and  there- 
upon Sondheim  gave  it  his  note  for  $2600.00,  the 
bank  credited  his  account  therewith,  and  an  instru- 
ment in  writing,  copy  of  which  is  attached  to  the 
pleadings  herein,  was  thereupon  executed  by  the 
parties,  in  which  it  is  recited,  among  other  things, 
"That  the  Scandinavian- American  Bank  has  fur- 
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nished  to  D.  Sondheim  the  sum  of  $2600.00  to  be 
used  to  purchase  the  goods,  wares  and  merchandise 
of  the  stock  located  at  146  Sixth  Street,  Portland, 
Oregon,  under  an  agreement  to  protect  the  said 
party  of  the  second  part  absolutely  on  said  pur- 
chase" *  *  *  ''and  that  said  D.  Sondheim  holds 
title  to  the  same  as  Trustee  for  the  said  party  of 
the  second  part  insofar  as  the  holding  of  said  title 
is  necessary  to  pay  the  party  of  the  second  part  the 
sums  of  money  owing  by  the  party  of  the  first  part 
to  the  party  of  the  second  part. ' ' 

It  was  stipvilated  in  this  instrmnent  that  the 
bank  might  install  a  cashier  in  the  store  to  keep 
an  account  of  the  sales  and  the  money  taken  in,  and 
that  Sondheim  should  turn  over  to  it  one-half  the 
proceeds  of  the  daily  sales.  This  provision  was  not 
observed,  but  aside  from  it  the  understanding  was 
that,  to  save  the  bank  bookkeeping,  in  lieu  thereof, 
Sondheim  should  pay  the  bank  $500.00  each  week 
until  the  indebtedness  was  discharged.  In  practice 
neither  requirement  was  respected  by  Sondheim. 

Sondheim  thereupon  purchased  the  stock  as 
planned,  opened  the  store  and  continued  the  busi- 
ness until  a  few  days  prior  to  November  13,  1914, 
when  he  disappeared  from  Portland,  has  not  been 
heard  from  since,  and  his  whereabouts  are  now  un- 
known. 

During  the  time  Sondheim  was  in  possession  of 
this  stock,  he  was  so  as  sole  and  exclusive  owner; 
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he  paid  much  more  for  the  stock  than  the  sum  se- 
ciu-ed  from  the  Bank;  the  muniment  of  title  was  his 
and  not  the  bank's;  the  bank  did  not  take  posses- 
sion through  Sondheim,  or  any  other  person;  no 
account  of  sales  was  rendered  by  Sondheim  to  the 
bank;  the  proceeds  from  the  sales  were  deposited 
by  him  in  the  bank  to  his  own  credit  in  the  ordinary 
course  of  business  and  commingled  with  funds  re- 
ceived from  other  sources;  the  account  was  at  all 
times  subject  to  his  check;  and  he  w^as  permitted 
to,  and  did,  make  large  additional  purchases  of 
merchandise,  claims  for  which  are  now^  made  against 
the  remainder  of  his  estate. 

On  November  13,  1914,  actions  were  brought  by 
creditors  against  Sondheim  and  writs  of  attach- 
ment issued  against  his  several  mercantile  estab- 
lishments, the  one  in  controversy  among  others. 
Before,  however,  this  store  could  be  taken  into 
custodia  legis,  respondent  bank,  becoming  apprised 
of  the  situation,  entered  the  store,  took  possession 
and  placed  in  charge  one  Eftland  as  agent  or  repre- 
sentative. This  was  upon  the  same  day,  and  but  a 
few^  hours  before,  the  attempt  to  levy  the  attach- 
ment was  made.  Consequently,  no  levy  could  be 
made  of  the  writ  and  this  store  was  at  no  time 
levied  upon. 

Thereafter,  this  proceeding  was  commenced  by 
the  receiver  appointed  by  this  Court  against  the 
bank,  and,  by  stipulation  of  the  parties,  the  stock 
of  goods  was  sold  by  the  receiver  and  the  money 
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derived  from  the  sale  deposited  in  lieu  of  the  mer- 
chandise to  abide  the  result  hereunder. 

My  impression  is,  and  I  so  find,  that  the  bank 
entered  into  the  contract  with  Sondheim  in  good 
faith  and  with  no  actual  intent  upon  its  part  to 
hinder,  delay  or  defraud  creditors,  but,  further  than 
insisting  that  Sondheim  should  make  payments 
upon  his  indebtedness  from  time  to  time,  the  bank 
paid  no  attention  to  the  operation  of  the  business 
and  never  intended  to,  and  did  not,  require  any  ac- 
counting by  Sondheim  of  the  sales  made  by  him,  and 
did  not,  and  made  no  attempt  to,  acquire  informa- 
tion concerning  the  running  of  the  business  further 
than  to  require  Sondheim  to  pay  $500.00  upon  his 
indebtedness  once  each  week,  and  this  requirement 
w^as  not  insisted  upon  by  the  bank  and  was  not 
lived  up  to  by  Sondheim. 

OBSERVATIONS  AND  CONCLUSIONS 
OF  LAW. 

The  contract  or  agreement  entered  into  by  the 
parties  is  quite  ambiguous  in  its  character,  but, 
looked  at  by  the  four  corners,  under  the  light  shed 
by  the  testimony,  it  becomes  apparent  that  noth- 
ing more  was  intended  by  it  than  that  the  bank 
should  have  securit}^  for  its  loan.  It  attests  the 
understanding  that  the  bank  furnished  the  money 
to  Sondheim,  "under  an  agreement  to  protect  the 
second  party  (the  bank)  absolutely";  further,  ''that 
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said  D.  Sondheim  holds  title  in  the  same  as  Trustee 
for  the  said  second  party  insofar  as  the  holding  of 
said  title  is  necessary  to  protect  and  pay  back  the 
sums  of  money  owing  by  the  party  of  the  first  part 
to  the  party  of  the  second  part,"  but  no  further. 
Counsel  for  the  bank  maintains  that  the  situation 
comes  within  the  rule  stated  in  In  re  Cattus,  183 
Fed.  733,  and  other  cases  of  like  import  construing 
trust  receipts  or  agreements,  but  these  cases  do 
not  apply  here  because  the  respondent  bank  at  no 
time  ow^ned,  or  had  title  to,  this  property;  it  be- 
longed to  Sondheim  from  first  to  last,  and  trustee- 
ship of  a  title  itself  presupposes  a  cestui  que  trust 
with  the  ownership  thereof,  in  whole  or  in  part.  For 
the  same  reason,  the  transaction  cannot  be  said  to 
constitute  a  conditional  sale  contract. 

In  this  case  we  have  existing  between  Sondheim 
and  the  bank  the  common  relation  of  debtor  and 
creditor  with  the  bank  attempting  to  secure  itself 
for  the  loan  made  by  a  lein  upon  the  merchandise 
owned  by  Sondheim,  and  no  unusual  words  or 
splendor  of  phraseology  can  make  out  of  the  trans- 
action anything  different.  Hence  this  instrument, 
I  conclude,  was  intended  to  be,  and  is,  a  chattel 
mortgage  upon  the  goods,  wares  and  merchandise 
mentioned  therein.  No  other  legal  classification 
can  be  given  this  document  under  the  laws  of  this 
state,  so,  if  it  is  not  a  chattel  mortgage,  it  is  nothing. 

It  is  not  pretended  that  this  instrument  or  chat- 
tel mortgage  was  recorded.    It  also  is  the  fact  that 
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until  general  alarm  spread  among  Sondheim's  cred- 
itors because  of  his  disappearance,  some  twenty 
days  after  the  execution  of  the  mortgage,  no  move 
was  made  by  the  bank  to  take  possession  under  the 
'  same  and  nothing  whatever  had  taken  place  off  the 
record  that  would  apprise  any  creditor  that  the 
bank  had,  or  claimed,  any  lein  upon  this  stock.  For 
all  that  appeared  to  the  world,  the  bank  had  no 
claim  to,  or  lein.  upon,  or  interest  in,  these  assets. 
Under  such  circumstances,  while  no  actual  fraud 
may  have  been  intended  by  the  bank,  a  legal  fraud 
was  nevertheless  perpetrated  upon  the  other  cred- 
itors of  Sondheim. 

The  principal  question  then,  in  this  case,  is 
whether  this  mortgage  is  void  under  the  laws  of 
Oregon  as  construed  by  its  highest  Court.  Section 
799,  Lord's  Oregon  Laws,  is  as  follows: 

"Every  sale  of  personal  property,  capable 
of  immediate  delivery  to  the  purchaser,  and 
every  assignment  of  such  property,  by  way  of 
mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accomplished  by 
an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession,  cre- 
ates a  presumption  of  fraud  as  against  the 
creditors  of  the  seller  or  assignor,  during  his 
possession,  or  as  against  subsequent  purchasers 
in  good  faith  and  for  a  valuable  consideration, 
disputable  only  by  making  it  appear  on  the 
part  of  the  person  claiming  under  such  sale  or 
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assignment  that  the  same  was  made  in  good 
faith,  for  a  sufficient  consideration,  and  with- 
out intent  to  defraud  such  creditors  or  pur- 
chasers; but  the  presumption  herein  specified 
does  not  exist  in  the  case  of  a  mortgage  duly 
filed  or  recorded  as  provided  by  law." 

I  think  it  cannot  be  open  to  question,  at  this 
day,  that,  under  this  statute,  as  construed  by  the 
Supreme  Court  of  Oregon,  and  upon  general  equita- 
ble principles  as  announced  by  that  Court,  a  chat- 
tel mortgage  upon  a  shifting  stock  of  merchandise 
which  is  not  recorded,  and  under  which  the  mort- 
gagor is  permitted  by  the  mortgagee  to  remain  in 
possession  of  the  same,  selling  in  due  course  of  busi- 
ness, replenishing  by  new  purchases  upon  credit, 
and  not  accounting  to  the  mortgagee  for  the  pro- 
ceeds, is  void  as  to  all  creditors'  general,  attachment 
or  judgment  lein. 

Orton  vs.  Orton,  7  Ore.  478. 

Jacobs  vs.  Irvin,  9  Ore.  52. 

Bremer  vs.  Fleckenstein,  id  266. 

Pierce  vs.  Kelley,  25  Ore.  95. 

Gregg  vs.  Mueller,  QQ  Ore.  27. 


In  Orton  vs.  Orton,  supra,  it  was  held,  upon 
general  principles,  that  such  a  mortgage  is  void 
absolutely,  the  Court  saying: 

"But  the  statute  (now  Sec.  799,  L.  0.  L., 
supra)  is  silent  as  to  the  effect  of  a  provision 


40  Scandinavian- American  Bank  vs. 

in  a  mortgage  or  an  agreement  between  a  mort- 
gagor and  a  mortgagee  that  the  mortgagor  may 
sell  the  mortgaged  property. 

When  this  fact  is  made  to  appear,  as  in  this 
case,  then  it  becomes  a  question  of  law  for  the 
Court  to  determine  what  shall  be  the  legal  ef- 
fect of  such  an  agreement  as  affecting  creditors 
of  the  mortgagor.  *  *  *  We  think  the  weight 
of  authority,  as  well  as  the  reason,  is  in  favor 
of  the  rule  before  indicated — that  where  there 
is  unlimited  power  given  by  the  mortgagee  to 
the  mortgagor  to  sell  the  mortgaged  property 
which  still  remains  in  his  possession,  that  the 
mortgage  is  void  as  against  attaching  creditors 
of  mortgagor." 

The  doctrine  of  this  case  still  obtains  without 
modification  in  relation  to  any  similar  state  of 
facts,  and  the  presumption  of  fraud  spoken  of  in 
the  statute  becomes  conclusive  as  pertains  to  the 
situation  in  this  case,  vmder  the  rule  announced  by 
Judge  Bean  in  Pierce  vs.  Kelley,  supra. 

In  any  event,  it  is  enough,  for  the  purpose  of 
this  report,  that  the  Court  of  Appeals  of  this  Cir- 
cuit, in  a  late  case,  has  specifically  accepted  this  to 
be  the  doctrine  of  the  Supreme  Court  of  Oregon, 
and  such  acceptance  is  conclusive  in  this  case. 
Peterson  vs.  Sabin,  214  Fed.  234. 
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Counsel  for  the  bank  relies  upon  the  rule  an- 
nounced in  Currie  vs.  Bowman,  25  Ore.  364,  which 
permits  a  mortgagor  to  remain  in  possession  for  the 
mortgagee,  selling  and  rendering  an  account  of  the 
sales;  but  that  was  a  far  different  case  from  this. 
In  the  first  place,  this  mortgage  never  was  recorded, 
which,  in  itself,  is  a  prominent  piece  of  vice,  and  the 
manner  in  which  the  parties  conducted  themselves 
under  the  mortgage  cannot  be  justified  upon  any 
ground  whatever.  Sondheim  was  in  the  sole  and 
exclusive  possession  as  the  owner;  he  sold  as  he 
pleased;  bought  as  he  pleased;  rendered  no  account 
whatever  to  the  bank,  though  it  was  stipulated  that 
he  should;  the  money  derived  from  sales  was  depos- 
ited to  his  general  account  in  the  same  bank  and 
checked  out  by  him  unrestrained;  indeed,  the  slight 
protective  measure  agreed  upon  aliunde  the  mort- 
gage, that  he  should  pay  on  his  notes  $500.00  per 
week,  was  ignored  and  finally  charged  by  the  bank 
against  his  general  account,  perhaps  from  moneys 
received  by  him  from  other  sources.  As  I  have 
pointed  out,  there  was  not  an  indication,  either  off 
or  on  the  record,  by  which  any  person  could  have 
been  warned  that  the  bank  had  the  remotest  claim 
upon  this  store,  and  hence  it  was,  perhaps,  that 
Sondheim  was  able  to  secure  credit  for  merchandise 
running  into  the  thousands  of  dollars  after  this 
mortgage  was  given.  Whether  so  intended  or  not, 
this  was  a  fraud,  beyond  dispute,  and  I  do  not 
think  creditors  are,  or  should  be,  bound  by  an  ar- 
rangement  fraught   with    such    entire    absence    of 
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candor  or  open  dealing.  The  effect  of  it  was  to 
conceal  from  the  creditors  completely  the  fact  that 
Sondheim's  property  was  encumbered,  to  enable 
him  to  sell  and  dispose  of  it  regardless  of  that  fact, 
and  thus  to  hinder  and  delay  them.  To  this  the 
bank  was  a  party  and  must  be  held  to  have  intended 
what  its  attitude  accomplished. 

The  respondent  questions  the  right  or  power  of 
the  Trustee  to  maintain  this  suit,  it  being  main- 
tained, in  effect,  that  none  of.  the  elements  are 
present  to  bring  the  Trustee  within  the  provisions 
of  Section  47a  (2),  Amendment  of  1910,  for  the 
reason  there  were  no  creditors  holding  the  leins  or 
writs  there  mentioned.  I  do  not  think  it  necessary 
for  the  Trustee  to  plant  his  case  upon  this  section, 
but,  if  it  were,  the  weight  of  authority  is  that  it  is 
not  required  there  should  be  in  fact  creditors  with 
the  designated  leins,  but,  rather,  that  the  Trustee 
is  deemed  to  have,  and,  in  very  truth,  is  invested 
with,  the  potential  rights  of  such  creditors;  the 
intendment  is  simply  that  his  rights  are  to  be 
measured  by  the  rules  of  law  applicable  in  the  case 
of  creditors  who  might  have  obtained  these  ad- 
vantages. This  must  be  so,  for,  as  one  authority 
puts  it,  "If  the  operation  of  the  amendment  is  re- 
stricted to  cases  in  which  a  creditor  has  in  fact 
acquired  a  lein  by  legal  or  equitable  proceedings, 
then  it  adds  nothing  to  the  law  as  it  was  under  the 
original  act," 

In  re  Calhoun  Supply  Co.,  26  A.  B.  R.  528,  189 
Fed.  537. 
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Independent  of  this  amendment,  however,  Sec. 
67a  and  70a  (5)  are  ample  to  justify  this  proceeding. 
Sec.  67a  reads: 

*' Claims  which,  for  want  of  record.,  or  for 
other  reasons,  would  not  have  been  valid  liens  as 
against  the  claims  of  creditors  of  the  bankrupt, 
shall  not  be  liens  against  his  estate." 

And  70a  (5)  reads: 

"The  trustee  *  *  *  shall  be  vested  by 
operation  of  law  with  the  title  of  the  bankrupt 
to  all  *  *  *  (5)  property  which,  prior  to 
the  filing  of  the  petition,  he  could,  by  any 
means,  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  judicial  process 
against  him." 

A  good  illustration  of  the  operation  of  these  sec- 
tions is  Mitchell  vs.  Mitchell,  12  A.  B.  R.  389: 

"A  trustee  in  bankruptcy  may  avoid  a  mort- 
gage fraudulent  under  a  bankrupt  law.  The 
title  attempted  to  be  passed  by  such  mortgage 
vests  in  such  trustee.  He  stands  in  the  shoes  of 
the  bankriqit,  but  repiesents  the  creditors,  and 
is  entitled  to  possession,  and  may  bring  an 
action  to  enforce  his  right  of  possession.  He  can 
maintain  any  action  either  could  maintain.  Such 
an  action  is  not  analogous  to  a  creditor's  bill, 
and  it  is  no  objection  to  it  that  the  claims  against 
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the  bankrupt  are  not  in  judgment.   The  title  is 
'  vested  in  him  by  operation  of  law. 

"The  bankrupt  law  instead  of  vesting  in  the 
trustee  the  remedies  of  the  creditors  against  the 
property  judgment,  execution  and  creditor's 
bills  (but  since  amendment  of  1910  the  trustee 
does  have  such  rights)  vests  in  him  at  once  the 
title  to  the  property — makes  him  the  owner. 

"It  is  argued  that  the  mortgage  in  contro- 
versy being  good  as  between  the  parties  is  also 
good  as  between  the  mortgagees  and  trustee  in 
bankruptcy  of  the  mortgagor;  but  the  rule  is 
well  settled  that  the  trustee  represents  the  rights 
of  creditors,  and  may  attack  conveyances  made 
by  the  bankrupt  in  fraud  of  creditors.  It  is  so 
provided  in  the  statute.  The  trustee  may  pros- 
ecute any  suit  to  recover  assets  in  the  hands  of 
third  parties,  or  to  enforce  the  payment  of 
claims  that  could  have  been  prosecuted  by  the 
creditors  themselves  had  no  proceedings  in  bank- 
ruptcy been  instituted." 

and  Remington  in  the  recently  revised  Second 
Edition  of  his  work  on  Bankruptcy,  at  Section  1258, 
collates  and  learnedly  classifies  numerous  author- 
ities which  he  cites  in  support  of  the  following  text : 

"Chattel  mortgages  with  power  of  sale  are 
void  as  against  the  trustee  if  there  is  no  agree- 
ment that  the  proceeds  be  applied  on  the  debt, 
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where  such  mortgages  are  held  void  as  to  cred- 
itors by  the  law  of  the  state. 

"The  goods  which  the  chattel  mortgage  thus 
authorizes  the  banki'upt  to  sell  must  pass  to  the 
trustee  under  Sec.  70  as  being  property  which 
the  bankrupt  might  have  transferred  before  the 
bankruptcy. ' ' 

In  one  of  these  cases,  Standard  Tel.  Co.,  19  A.  B. 
R.  491,  157  Fed.  106,  the  mortgage  was  similar  to 
the  one  in  suit  in  that  it  permitted  unrestricted  sales, 
"provided  only  (2)  the  interest  on  the  bond  is  paid; 
(b)  sinking  fund  amounting  to  $500.00  per  quarter 
or  $2000.00  per  annum  is  provided  for." 

And  Remington  again  states,  at  Sec.  1227% : 

"Where  the  state  law  invalidates  the  trans- 
action as  against  any  existing  creditor,  whether 
armed  with  process  or  not,  then  the  trustee  will 
be  subrogated  to  the  right  of  any  such  existing 
creditor,  regardless  of  the  amendment  of  1910 
arming  him  with  process." 

These  rules,  it  seems  to  me,  leave  no  doubt  of  the 
Trustee's  right  to  maintain  this  proceeding. 

Finally,  it  is  said  that  the  taking  possession  by 
the  bank  before  the  filing  of  the  petition  cured  the 
infirmities  of  this  mortgage.  Counsel  must  be  mis- 
taken, because,  under  the  laws  of  this  state,  the  mort- 
gage was  void  ab  initio.    The  bank  never  had  a  mort- 
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gage  at  any  time,  so  far  as  the  creditors  of  Sondheim 
are  concerned,  and,  as  we  have  seen,  his  Trustee  has 
succeded  to  their  rights  in  avoiding  it.  The  power 
of  unlimited  sale  in  due  course  of  business,  as  con- 
tained in  the  document  and  as  asserted  and  practiced 
by  Sondheim,  vitiated  the  Avhole  transaction.  Under 
such  circumstances,  taking  possession  does  not 
operate  as  a  filing  of  the  mortgage,  which  is  the 
most  that  can  be  claimed  for  that  act  in  any  aspect. 

In  in  re  Barker,  20  A.  B.  R.  674. 

In  in  re  Reynolds,  18  A.  B.  R.  666,  153  Fed. 
295. 

Zartman  vs.  First  Nat'l  Bank,  19  A.  B.  R.  27. 

For  the  foregoing  reasons,  it  is  recommended 
that  such  order  or  decree  enter  herein  as  will  restore 
to  the  Trustee  the  funds  representative  of  the  prop- 
erty in  controversy. 

There  is  handed  up  with  this  report  the  following 
documents : 

(1)  The  petition  of  the  Trustee. 

(2)  The  answer  and  amended  answer  of  the 
bank. 

(3)  The  restraining  order  issued. 

(4)  The  stipulation  under  which  the  property 
was  sold  and  this  matter  submitted  in  summary 
manner. 
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(5)  The  testimony  taken  before  the  Special 
Master. 

Respectfully  submitted,  this  16th  day  of  April, 

1915. 

A.  M.  CANNON, 

Special  Master. 
Filed  April  19,  1915.    G.  H.  Marsh,  Clerk. 

And  Afterwards,  to-wit,  on  the  19th  day  of  April, 
1915,  there  was  duly  filed  in  said  Court,  and  cause, 
the  testimony  taken  upon  the  petition  of  R.  L.  Sabin, 
in  words  and  figures  as  follows,  to-wit : 

TESTIMONY. 

Portland,  Oregon,  March  23,  1915. 
10.00  A.  M. 

Claim  of  R.  L.  Sabin,  trustee  in  bankruptcy, 
against  the  Scandinavian- American  Bank,  a  corpora- 
tion, to  certain  pi'operties  held  by  it. 

Hearing  before  Honorable  A.  M.  Cannon,  special 
master,  under  order  of  reference  of  the  United  States 
District  Court,  for  the  district  of  Oregon. 

Present:  The  Scandinavian- American  Bank  by 
its  Cashier,  Anthon  Eckern,  and  Sidney  H.  Graham 
of  counsel. 

The  Trustee  was  represented  by  Roscoe  C.  Nelson 
and  Sidney  Teiser. 

A  statement  of  the  case  was  presented  by  Mr. 
Teiser,  orally. 
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Mr.  Graham  presented  argument  and  citations  in 
support  of  the  contention  of  the  banlv. 

The  facts  were  presented  by  Mr.  Nelson,  con- 
curred in  by  Mr.  Graham,  as  follows : 

On  October  23, 1914,  an  instrument,  copy  of  which 
is  attached  to  the  answer  of  the  bank  and  the  petition 
of  the  Receiver  was  executed  by  D.  Sondheim  and 
delivered  to  the  bank. 

The  Scandinavian-American  Bank  advanced 
Sondheim  $2600.00  on  that  date,  to-wit:  October  23, 
1914. 

The  stock  known  as  the  D.  M.  Pallay  stock  was  at 
or  about  that  time  purchased  for  the  sum  of  $5680.00 
and  the  money  paid  to  the  seller  by  F).  Sondheim. 

That  on  November  13,  1914,  R.  L.  Sabin,  as 
assignee  of  several  claims  against  1).  Sondheim, 
caused  a  writ  of  attachment  to  be  issues  in  an  action 
brought  by  him  on  that  day  ir,  the  Circuit  Court  of 
the  State  of  Oregon  for  Multnomah  County.  That 
an  attempt  was  made  to  levy  on  the  stock  in  question 
but  that  the  same  could  not  be  levied  because  at  a  pre- 
vious hour  on  the  same  day  the  agent  of  D.  Sondheim, 
previously  in  charge  of  same,  had  surrendered  the 
stock  to  the  Scandinavian-American  bank. 

That  D.  Sondheim  several  days  prior  to  Novem- 
ber 13,  1914,  had  left  the  City  of  Portland  and  that 
his  exact  whereabouts  were  unknown  to  the  credi- 
tors, and  that  diligent  inquiry  as  to  it  to  this  day  has 
not  sufficed  to  locate  said  Sondheim 's  whereabouts. 

That  on  November  14,  1914  a  garnishment  was 
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served  in  the  said  action  on  the  Scandinavian- Ameri- 
can bank  to  cover  the  said  stock  in  its  possession 
at  that  time. 

That  on  November  16,  1914  a  petition  in  involun- 
tary bankhuptcy  was  filed  on  D.  Sondheim,  and  R. 
L.  Sabin  was  ajopointed  Receiver  in  said  proceeding, 
and  as  such  Receiver  immediately  made  claim  for 
said  Stock,  which  claim  was  refused.  That  upon  the 
petition  of  the  Receiver  an  injunction  was  issued 
by  Judge  Wolverton  of  said  Court  restraining  the 
transfer  or  disposition  of  said  stock  by  the  Scan- 
dinavian-American bank,  without  any  final  deter- 
mination as  to  their  respective  rights,  and  that  by 
an  agreement  between  the  Receiver  (who  subse- 
quently became  Trustee  in  this  matter)  and  the  said 
bank  also  without  prejudice  or  any  claim  or  right, 
the  stock  after  being  invejitoried  in  the  bankruptcy 
proceedings  at  the  sum  of  $8359.60,  was  sold  by  R. 
L.  Sabin  for  the  sum  of  $3550.00,  and  the  net  pro- 
ceeds of  said  sale,  after  payment  of  all  expenses 
thereof,  amounting  to  $3476.70  was  deposited  in  the 
Scandinavian- American  bank  also  pursuant  to  stipu- 
lation, and  a  Cashier 's  check  of  said  bank  was  issued 
in  favor  of  R.  L.  Sabin,  Trustee,  for  the  last  men- 
tioned sum. 

That  in  this  proceeding  the  said  money  above 
named  is  to  be  regarded  and  treated  as  though  it 
were  the  stock  of  goods. 

That  the  said  D.  Sondheim  has  been  subsequently 
adjudged  a  bankrupt  and  the  said  R.  L.  Sabin  is  now 
the  duly  qualified  and  acting  Trustee  in  bankruptcy. 
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That  the  Scandinavian-American  bank  is  a  cor- 
poration engaged  in  geneial  banking  business  within 
the  City  of  Portland,  Multnomah  County,  Oregon. 

It  was  stipulated  between  the  parties  present 
representing  the  Trustee  and  the  bank  that  the 
statement  heretofoie  made  by  Mr.  Nelson  and  con- 
curred in  by  Mr.  Graham  is  a  true  and  correct  state- 
ment of  the  facts  and  circumstances  underlying  the 
controversy,  in  addition  to  the  facts  admitted  to  by 
the  pleadings. 

ANTHON  ECKERN,  was  called  as  a  witness 
and  duly  sworn,  and  testified  as  follows: 

DIRECT  EXAMINATION  BY  MR.  GRAHAM. 

Q.  What  position  do  you  hold  with  the  Scandi- 
navian-American Bank  ? 

A.     I  am  the  cashier  of  the  bank. 

Q.  How  long  have  ,V(»u  been  cashier  of  that 
bank? 

A.     Since  the  bank  was  organized  in  1908. 

Q.  Please  go  ahead  now  and  relate  to  the  Court 
the  circumstances  attending  the  execution  of  this 
agreement  entered  into  l)etween  you  for  the  bank  on 
the  one  hand,  and  D.  Sondheim  on  the  other. 

A.  Mr.  Sondheim  came  in  in  his  nervous  way 
and  wanted  to  get  $2600.00  in  order  to  purchase  this 
stock.  He  said  he  was  short  that  amount.  He  fur- 
ther stated  that  if  we  would  advance  him  this 
$2600.00  he  would  secure  for  us  very  soon  the  other 
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$2600.00  that  he  already  owed  iis,  so  that  the  bank 
would  be  fully  paid.  He  said  he  would  turn  over 
the  whole  stock  tt)  the  bank,  the  bank  could  look 
after  it  just  the  same  as  he  did,  but  that  he  wanted 
to  handle  the  stock  because  he  understood  that  busi- 
ness and  we  did  not.  That  we  could  put  somebody 
in  the  store  to  look  out  for  it  if  we  wanted  to  and 
that  the  stock  would  be  considered  as  ours  and 
handled  for  us. 

Q.     Did  you  advance  him  the  sum  of  money  f 

A.  Yes,  upon  that  agreement  made  at  that  time 
we  advanced  him  $2600.00  and  he  purchased  the 
stock  and  we  put  in  a  cashier  to  look  after  our  inter- 
ests and  the  cashier  was  instructed  to  report  daily 
sales  made  in  the  store. 

Q.  Was  anything  said  about  the  title  to  the 
stock  ? 

A.  Mr.  Sondheim  said  that  we  would  have  the 
title  but  he  wanted  to  handle  the  goods,  to  look  after 
the  managing  part  of  it. 

Q.  And  then,  aftei-  your  indebtedness  had  been 
paid  the  rest  of  the  money  realized  would  belong  to 
him  ? 

A.  After  we  were  paid  $5200.00  then  he  would 
get  th.e  title  back  to  the  stock  and  we  would  have 
nothing  to  do  with  it.    That  was  the  understanding. 

Q.  And  so  you  advanced  him  $2600.00  at  that 
time? 

A.     Yes. 
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Q.  What  other  loans  had  you  made  to  him  prior 
to  that  time? 

A.  At  that  time  he  owed  us  $2600.00  on  three 
different  notes.  From  time  to  time  we  advanced 
Sondheim  money  for  different  i3urchases  and  at  tins 
particular  time  he  owed  us  $2600.00  besides  the 
$2600.00  advanced  him  on  that  day. 

Q.  Has  any  part  of  that  indebtedness  been 
repaid — any  part  of  any  of  the  indebtedness  he 
owed  you? 

A.  He  paid  about  $1000.00.  He  gave  us  a  check 
for  $500.00.  The  understanding  was  he  was  to  give 
us  $500.00  every  week  to  save  the  bank  extra  book- 
keeping if  he  should  turn  over  to  us  half  the  pro- 
ceeds every  day.  If  he  did  that  it  would  involve 
more  work  and  so  he  agreed  to  give  us  a  check  for 
$500.00  every  week,  and  he  said  if  he  did  not  do  so 
on  a  certain  day,  on  Monday  I  believe  it  was,  that 
we  were  to  charge  his  account  with  that  much.  He 
said  we  were  sure  to  get  it  in  that  way  and  that 
arrangement  saved  us  from  handling  small  amounts 
of  money  each  day.    It  saved  our  bookkeepers. 

Q.  In  other  words  the  original  agreement  pro- 
vided that  he  was  to  deposit  one-half  the  proceeds 
each  day  to  your  credit  and  that  in  order  to  save 
the  bank  the  extra  bookkeeping  he  agreed  to  give 
it  to  you  in  a  lump  sum  of  $500.00  each  week? 

A.     Yes. 

Q.  Is  this  pa^Tiient  of  $500.00  credited  to  his 
account  ? 
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A.     Yes,  it  has  been  endorsed  on  his  notes. 

Q.  On  what  indebtedness  has  it  been  applied, 
the  old  or  the  new  % 

A.     Applied  on  the  old  indebtedness. 

Q.  What  other  payments  have  been  credited  on 
his  account? 

A.     Well,  $365.00  was  credited. 

Q.     How  did  that  arise? 

A.  We  charged  his  account  with  $365.00  on 
November  12,  and  $195.00  on  November  13. 

Q.  Did  you  have  any  understanding  by  which 
you  could  charge  his  account  if  he  failed  to  make 
certain  pajTiients'? 

A.  Yes,  that  was  the  understanding.  If  he  was 
not  there  to  pay  on  a  certain  day,  as  I  stated  before, 
we  could  charge  his  account. 

Q.  Your  bank  was  the  geneiiil  depositary  for 
all  funds  he  received  from  sales  conducted  by  him 
at  his  various  stores,  were  you  not? 

A.     Yes. 

Q.  What  sums  of  cash  did  vou  realize  from 
the  management  of  the  store  from  the  time  you  took 
possession  on  November  13,  until  it  was  closed  up 
by  oi'der  of  the  Federal  f\)urt,  on  November  23. 

No  answer. 

Mil.  CANNON.  Q.  How  much  did  you  get  in 
the  ten  days  between  November  13,  and  23, — what 
cash  was  taken  in  that  you  got? 

A.     $1000.43. 
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Q.     Is  that  after  deducting  all  expenses'? 

A.     Yes. 

Q.     What  expenses  did  you  have? 

A.  Salaiy  for  the  boys  in  the  store  and  some 
small  miscellaneous  expenses,  making  a  total  of 
$145.75. 

Q.  Does  that  $145.75  include  all  the  expenses 
that  you  incurred? 

A.  All  except  the  salary  of  the  manager,  Mr. 
Julius  Efteland. 

Q.  He  got  $36.40  out  of  this  $145.75  and  is 
entitled  to  more  than  that  for  the  ten  days,  is  he 
not? 

A.     Yes. 

Q.  What  then,  Mr.  Eckei-n,  is  the  total  gross 
receipts  that  you  received  from  the  sale  of  goods  in 
the  Pallay  store  from  November  13,  1914,  up  to  and 
including  the  time  the  store  was  closed  by  the  re- 
straining order  of  the  Federal  Court? 

A.     $1146.18. 

Q.  And  out  of  that  you  paid  what  sum  for 
expenses? 

A.     $145.75. 

Q.  And  there  is  still  owing  what  amount  for 
services  rendered  during  that  time? 

A.  We  still  owe  Mr.  Efteland  for  ten  days 
services. 

Q.  And  he  has  received  on  account  of  that  how 
much? 

A.     $36.40. 
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Q.  State  whether  or  not  you  had  possession  of 
this  stock  of  goods  at  the  time  the  attempted  levy 
was  made  ? 

A.     We  had. 

Q.  When  did  you  take  possession  of  the  stock 
of  goods,  under  what  circumstances,  and  why? 

A.  The  why  is  that  we  were  trying  to  find  Sond- 
heim,  trying  to  get  hold  of  him  so  he  could  pay  us 
that  deficiency.  It  was  claimed  that  he  was  up  to 
Seattle  or  Tacoma,  and  we  heard  he  Avas  sick  up 
there,  but  we  could  not  get  any  reply  from  him.  Mr. 
Nelson  went  over  there  and  we  couldn't  hear  from 
him.  He  was  over  there  three  days  before  we  heard 
from  him,  so  we  decided  that  we  had  better  put  our 
own  man  in  there  in  charge  until  Sondheim  returned. 
We  put  a  man  in  to  represent  us,  to  open  up  the 
store  in  the  morning  and  stay  there  all  day  and  lock 
it  up  at  night. 

Q.  Were  these  loans  made  to  Mr.  Sondheim  in 
good  faith  f 

A.     Yes. 

Q.  Did  you  have  any  intention  of  concealing 
an3i:hing  or  hindering,  delaying  or  defrauding  any 
of  the  creditors  % 

A.     We  did  not. 

Q.  Was  anything  said  about  hindering  or  de- 
laying any  of  the  creditors  at  the  time  these  loans 
were  made? 

A.     No. 

Q.     Did  you  know  whether  this  last  loan  made  on 
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October  23,  1914,  was  used  for  the  purpose  of  this 
stock  of  goods— the  $2600.00  loan? 

A.     Yes,  it  was. 

Q.  Did  you  ever  conceal  from  any  of  the  credi- 
toTs  the  fact  that  you  claimed  the  ownership  of  the 
store  until  this  sum  was  paid. 

Question  repeated. 

Q.     The  sum  of  $5200.00? 

A.  No,  we  never  concealed  it,  )>ut  we  were  never 
asked  the  question  to  my  recollection. 

MR.  GRAHAM:  I  would  like  at  this  time  for 
the  purpose  of  showing  when  this  claim  against  Mr. 
Sondheim  arose  to  have  introduced  the  schedule  or 
claim  of  the  respective  claimants. 

It  is  stipulated  by  and  betw^een  the  attorneys  for 
the  bank  and  for  the  Trustee  that  either  side  may 
present  and  file  a  tabulation  from  the  claims  proven 
in  the  bankruptcy  proceeding  of  D.  Sondheim  with 
reference  to  the  dates  on  w^hich  the  indebtedness 
was  contracted  by  Mr.  Sondheim  for  purchases. 

CROSS  EXAMINATION  BY  MR.  NELSON. 

Q.     Did  you  bring  the  Sondheim  notes  with  you  ? 

A.     I  have  copies  of  them. 

Q.  Do  3^ou  know^  that  these  copies  of  the  notes 
and  the  endorsements  thereon  are  correct — did  you 
make  them  yourself? 

A.  No,  they  wei  e  handed  to  me  this  morning  by 
the  bookkeeper. 
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Q.  And  you  instructed  him  to  make  the  copies 
as  well  as  the  endorsements? 

A.     Yes. 

Q.  Do  you  know  in  whose  hand-writing  the  en- 
dorsements were  made  on  the  original  notes'? 

A.     The  note  teller,  I  am  sure.    Mr.  Vogel. 

Q.  When  a  pa}Tneut  is  made  on  a  note  at  your 
bank — when  a  party  has  two  or  three  notes  out- 
standing— is  it  your  system  to  enter  the  amount  paid 
on  your  ledger,  or  do  you  give  him  credit  on  any 
particular  note  for  the  particular  amount  paid? 

A.     I  do  not  catch  your  meaning. 

Q.  My  question  is  this.  Take  an  instance  like 
that  of  D.  Sondheim  in  which  he  owed  you  money 
on  four  notes.  Now,  if  a  pa;^Tiient  is  made  by  D. 
Sondheim  of  $500.00,  do  you  on  your  books  credit 
that  sum  to  his  account  or  do  you  give  him  credit  for 
it  on  any  particular  note. 

A.     No,  we  credited  it  on  some  particular  note. 

Q.  Do  your  accounts  in  your  ledger  show  the 
particular  notes  ? 

A.     Yes. 

Q.  How  do  you  do  that,  do  you  keep  a  separate 
page  for  each  note  % 

A.     Yes. 

Q.     And  the  account  is  kept  in  that  way? 

A.     Yes. 

Q.  Did  Sondheim  give  you  any  instruction  as  to 
the  apjjlication  of  the  payments  when  he  made  these 
payments  to  you? 
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A.  Did  lie  give  nie  any  instvuctions  as  to  what 
note  to  apply  it  on? 

Q.     Yes. 

A.     No  he  did  not. 

Q.     Who  made  the  application? 

A.     We  did. 

Q.  You,  01-  the  other  gentlemen  whose  name  you 
mentioned  a  few  moments  ago  f 

A.  J  instructed  him  and  he  made  the  applica- 
tion. 

Q.    What  instructions  did  you  give  him? 

A.     To  apply  it  on  the  note  specified. 

Q.  How  did  you  pick  out  the  particular  note, 
did  you  consult  your  books  to  find  out  which  note  to 
apply  it  on? 

A.  No,  I  kncAv  the  notes  by  heart,  which  note 
to  apply  it  on. 

Q.  Then  you  would  tell  your  clerk  to  apply  the 
payment  on  the  $2000.00  note  or  the  $800.00  note,  or 
whichever  it  was? 

A.    Yes. 

Q.  You  were  not  particuhirly  concerned  with 
the  dates  of  the  notes  ? 

A.     No. 

Q.  It  was  simply  an  arbitrary  instruction  on 
your  part? 

A.  Yes,  because  we  expected  to  get  all  these 
notes  cleared  up  in  a  very  short  time  and  we  did  not 
pay  much  attention  to  the  matter. 

Q.     When  you  made  this  loan  of  $2600.00  to  him 
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you  took  his  note  for  $2600.00  payable  on  demand? 

A.     Yes. 

Q.  It  had  been  your  custom  previously  to  take 
notes  payable  on  demand,  had  it? 

A.     Yes. 

Q.  Did  you  advance  him  the  $2600.00  on  the 
same  day  you  took  the  note  from  him  ? 

A.  I  think  we  did.  He  got  credit  for  it  on  that 
day. 

Q.  You  passed  credit  to  him  on  your  books  so 
he  could  check  on  it. 

A.  Yes.  It  may  be  that  the  transaction  was 
after  banking  hours. 

Q.  You  charged  interest  from  the  date  the  note 
bears  ? 

A.     Yes. 

Q.  And  this  agreement,  was  it  executed  the  date 
it  bears  ? 

A.     Yes. 

Q.  The  note  of  which  you  handed  me  a  copy 
is  dated  the  22nd  of  October  and  the  agreement  is 
the  23rd'? 

A.  Yes,  He  made  provision  to  get  the  money 
the  day  before  he  got  it,  and  he  drew  up  the  agree- 
ment on  that  day.  We  could  not  get  hold  of  any 
attorney  on  that  day,  as  I  remember  it  now,  it  was 
late  in  the  evening,  after  it  was  too  late  to  get  an 
attorney  to  draw  it  up  and  so  we  waited  until  the 
next  day. 

Q.     Do  I  understand,  on  the  day  of  that  agree- 
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ment  you  gave  him  credit  for  the  $2600? 

A.     That  is  my  recollection. 

Q.     The  interest  charged  is  8%  ? 

A.     Yes. 

Q.  Now,  from  whom  did  Sondheim  purchase 
this  stock  of  goods?  The  stock  in  controversy  on 
6th  street? 

A.  I  understood  he  purchased  it  from  Mr. 
Sabin. 

Q.  In  the  bankrupt  proceedings  of  D.  Pallay  & 
Company  ? 

A.     Yes. 

Q.  Did  you  have  any  conversation  with  the 
seller  of  the  stock  of  goods  ? 

A.     No. 

Q.  You  did  not  get  any  bill  of  sale  from  the 
seller,  or  anything  of  that  sort,  did  you  ? 

A.     No. 

Q.  You  knew  the  stock  was  being  turned  over 
to  Sondheim  by  whoever  was  selling  it? 

A.  Our  understanding  was  that  the  stock  would 
be  in  our  name,  that  we  would  own  title  to  it  until 
we  were  paid. 

Q.  Did  you  take  a  bill  of  sale  from  the  seller 
or  do  anything  to  get  the  title  ? 

A.    No. 

Q.  You  understood  that  was  the  effect  of  this 
agreement  which  you  had  with  Sondheim  ? 

A.     Yes. 

Q.  You  had  no  agreement  with  the  seller  of 
the  stock? 
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A.     No. 

Q.  You  knew  that  Sondheim  was  paying  con- 
siderable more  than  $2600  for  the  goods,  didn't 
you? 

A.     Yes. 

Q.     Did  he  tell  you  what  he  was  paying? 

A.     I  think  he  did. 

Q.     About  $6000? 

A.     I  think  so. 

Q.  Did  .vou  investigate  the  stock  to  see  whether 
it  was  worth  what  he  said  he  was  paying  for  it  ? 

A.     No. 

Q.  The  bank  didn't  put  its  name  on  the  store, 
or  anything  of  that  character,  did  it? 

A.     No. 

Q.  Sondheim  ran  the  business  just  like  he  ran 
his  other  vstores,  did  he? 

A.    Yes. 

Q.  He  deposited  the  proceeds  in  his  own  name 
in  your  bank  from  his  sales  from  day  to  day? 

A.     Yes. 

Q.  And  he  deposited  money  taken  in  at  the 
other  stores  he  o^^Tied  in  your  bank? 

A.     Yes. 

Q.  As  a  matter  of  fact,  you  did  not  require  him 
to  pay  one-half  of  his  receipts  each  da.y,  did  you, 
but  T  understood  that  you  had  an  arrangement  by 
which  he  was  to  pay  you  $500  each  week,  and  that 
if  he  failed  to  do  so  you  were  to  charge  that  amount 
to  his  account  and  apply  the  amount  on  his  notes 
held  by  you? 
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A.     Yes. 

Q.  Sondheim  could  check  on  his  account  at  your 
bank,  could  he? 

A.     Yes. 

Q.     And  he  did  check  on  it  from  time  to  time  ? 

A.    Yes. 

Q.  Did  you  or  did  you  not  know  it  to  be  a  fact 
that  he  made  new  purchases  of  goods  and  installed 
them  in  this  store  with  the  goods  purchased  from 
the  Pallay  estate  after  he  made  the  original  pur- 
chase ? 

A.     We  did  not  keep  an,y  close  check  on  that. 

Q.  You  knew,  he  did  buy  some  additional  stock, 
did  you  not  ? 

A.     I  presume  he  did,  yes. 

Q.  Now,  as  I  understand  you,  you  put  your  man 
in  there  on  the  13th  day  of  November,  1914  ? 

A.     Yes. 

Q.  Who  did  you  say  it  was  you  put  in  there  in 
charge  ? 

A.     Julius  Efteland. 

Q.  What  had  been  his  pi'evious  business  to  that 
time? 

A.  He  bought  and  sold  bankruptcy  goods.  He 
had  a  store  on  the  east  side  of  the  river.  He  was 
engaged  in  different  lines  of  business. 

Q.     Who  was  in  charge  before  Mr.  Efteland? 

A.     Sondheim  was  in  charge. 

Q.     But  he  was  out  of  the  city  a  great  deal  ? 

A.     Yes,  he  was  out  of  the  city  and  when  he  was. 
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he  left  it  in  charge  of  his  clerks;  he  left  his  clerks 

there  to  look  out  for  it. 

Q.  Just  what  particular  thing,  if  anything,  hap- 
pened on  November  13th  to  cause  you  to  get  hold  of 
Mr.  Efteland  and  send  him  in  there  to  take  charge 
of  the  place? 

A.  Because  Sondheim  could  not  be  found,  and 
he  had  not  made  the  payments  as  he  promised  and 
we  got  kind  of  uneasy.  It  was  reported  that  he  was 
sick  in  Tacoma  or  Seattle,  and  we  did  not  know  how 
sick  or  what  would  happen;  his  stores  wired  they 
did  not  know  where  he  was  and  we  could  find  out 
nothing  about  him;  we  tried  to  get  him  on  the  tele- 
phone but  could  not ;  could  not  get  in  touch  with  him 
at  all  or  find  out  anything  about  him,  and  we  con- 
cluded, if  he  was  going  to  be  sick  over  there  for  an 
indefinite  period,  it  was  better  for  us  to  protect  our 
interests,  and  the  best  thing  for  us  to  do  was  to  put 
a  man  in  charge  there,  and  so  we  did  that. 

Q.  You  had  made  some  unsuccessful  attempts 
to  locate  him  in  Tacoma  and  Seattle? 

A.    Yes. 

Q.  Had  you  not  received  a  telephone  message 
from  a  bank  in  Salem  calling  you  attention  to  what 
was  practically  a  criminal  act  on  the  part  of  Mr. 
Sondheim*? 

A.  Not  to  my  recollection  we  had  not.  I  remem- 
ber, we  heard  something  about  a  loan  of  $1500  he 
made  in  Salem,  but  i  do  not  recollect  the  nature 
of  it. 
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Q.  Do  you  remember  whether  that  was  after  or 
before  you  took  charge  of  this  place? 

A.     I  don't  remember. 

Q.  Had  you  asked  this  man  Nelson,  whom  you 
mentioned  a  while  ago,  to  try  to  find  Sondheim  in 
Tacoma  or  Seattle? 

A.     Yes,  he  went  up  there  for  that  purpose. 

Q.  You  knew  he  was  going  up  there  for  that 
purpose  ? 

A.     I  knew  he  was  going  up  for  that  purpose. 

Q.  And  you  expected  to  get  a  report  from  him 
if  he  could  find  Sondheim? 

A.     Yes. 

Q.     But  3^ou  heard  nothing  from  him? 

A.     We  did  not  hear  anything  from  him. 

Q.  While  ago  when  I  was  trying  to  make  a 
statement  of  the  facts,  I  made  the  statement  that  you 
had  taken  charge  of  the  place  on  the  13th  of  Novem- 
ber and  was  interrupted  with  the  correction  that 
someone  from  that  place  came  up  and  surrendered 
the  stock  to  you,  not  that  you  took  possession;  who 
was  it  surrendered  that  stock  to  you  on  that  day; 
what  was  the  reason  for  that  correction? 

A.  We  talked  with  Nudleman,  the  man  who  had 
charge  of  the  store  before  we  attempted  to  do  this 
and  he  said  to  us  that  we  could  take  charge  of  it  at 
any  time  we  desired. 

Q.     Did  he  tell  you  why? 

A.  He  knew  that  money  was  coming  to  us,  that 
Sondheim  owed  us  money  on  the  stock  and  when  we 
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said  that  we  thought  it  best  to  take  possession  our- 
selves he  made  no  objection,  in  fact  he  said  he  knew 
we  had  a  right  to  take  it. 

Q.  And  you  sent  your  man  over  there  on  the 
13th  and  took  charge'? 

A.     Yes. 

Q.    Did  you  pay  this  man  Eft  eland  a  salary? 

A.  No,  we  have  not  paid  him  anything  our- 
selves. 

Q.  But  you  are  responsible  for  his  employment 
are  you  not? 

A.     Yes,  we  employed  him. 

Q.  He  was  the  first  man  whom  the  bank  had 
employed  there? 

A.  Subject  to  Sondheim — he  was  our  represen- 
tative— E  f  teland. 

Q.  The  bank  was  not  paying  the  salary  of  any 
employes  there  during  the  time  before  Sondheim 
left? 

A.     No. 

Q.  And  the  bank  was  not  making  any  purchases 
of  new  goods  or  anj^thing  of  that  character? 

A.     No. 

Q.  Did  Sondheim  make  a  regular  report  to  you 
of  the  new  goods  he  bought  ? 

A.     No,  he  did  not. 

Q.  Did  you  watch  Sondheim 's  checks  of  the 
proceeds  of  sales  there  to  see  what  he  was  doing  with 
the  money? 

A.     Not  closely,  no. 
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Q.  He  just  continued  to  check  as  he  had  always 
done  before? 

A.     Yes. 

Q.    Except  that  you  got  this  $500.00? 

k.     Yes. 

RE-DIRECT  EXAMINATION  BY 
MR.  GRAHAM. 

Q.  You  were  asked  in  your  cross-examination 
concerning  the  wages  due  Mr.  Efteland  for  services. 
Isn't  it  a  fact  that  out  of  this  $145.75,  which  is 
charged  by  you  for  expenses  out  of  the  proceeds 
realized  for  the  sale  of  goods  from  the  Pallay  stock 
while  you  were  conducting  the  sale,  that  Mr.  Efte- 
land received  some  money. 

A.  Yes,  he  took  $36.40  from  the  store  and  we 
charged  it  to  his  account  and  put  it  in  the  expenses. 

Counsel  for  bank  introduced  in  evidence  copies 
of  the  four  notes  signed  by  D.  Sondheim,  and  the 
same  were  respectively  marked  *' Respondent's  Ex- 
hibit One,"  "Respondent's  Exhibit  Two,"  "Re- 
spondent's Exhibit  Three,"  and  "Respondent's  Ex- 
hibit Four." 

Q.  You  were  also  asked,  Mr.  Eckern,  concern- 
ing the  additional  merchandise  that  was  placed  in 
the  store,  and  inquiry  was  made  of  you  whether  or 
not  Mr.  Sondheim  had  furnished  you  any  record  of 
these  additional  purchases.  Do  you  know  whether 
or  not  any  new  merchandise  was  placed  in  the  store, 
and  if  so  what  merchandise  ? 
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A.  He  bought  from  three  different  parties. 
Fleischner,  Mayer  &  Company,  $76.80.  N.  &  S. 
Weinstein,  $33.00.    Baron  Phillips,  $316.26. 

Q.     Where  did  you  secure  this  information'? 

A.     I  secured  it  from  his  books. 

MR.  GRAHAM :  I  wish  to  make  a  statement  at 
this  time  with  reference  to  these  notes,  so  there  may 
be  no  misunderstanding.  The  credits  on  the  notes 
were  made  here  recently  under  my  direction  and  the 
application  made  on  the  old  indebtedness  rather  than 
on  the  new.  I  understood  from  the  bank  officials 
that  no  direction  was  given  them  as  to  the  applica- 
tion of  the  pajTiients  and  that  the  credit  was  first 
made  on  the  new  note,  but  I  directed  them  that  they 
had  a  right  and  so  advised  them,  to  make  application 
of  the  pajnnent  on  the  old  indebtedness,  and  the 
change  was  made.  I  want  the  record  to  show  that, 
so  there  will  be  no  question  about  it  later  on.  That 
was  done  since  the  petition  was  filed  by  the  Trustee 
asking  for  the  possession  of  the  stock.  I  am  making 
this  statement  so  no  incorrect  ideas  can  be  assumed 
later  on. 

MR.  NELSON:  We  appreciate  very  much  the 
fairness  of  counsel  in  that  respect  and  in  respect 
to  this  whole  conti'oversy.  But  T  would  like  to  ask 
whether  the  credit  was  originally  made  on  the 
$2600.00  note? 

MR.  GRAHAJVI :    Yes,  I  mean  the  note  that  was 
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given  October  22  to  cover  the  advance  that  was  used 
for  the  purchase  of  this  stock,  but  I  advised  the 
bank  officials  that  they  had  the  right  to  make  appli- 
cation of  these  sums  received  then  either  on  the  new 
or  on  the  old  indebtedness  and  I  suggested  that  the 
change  be  made  from  the  new  indebtedness,  where 
they  had  credited  it,  to  the  older  indebtedness,  inas- 
much as  they  had  received  no  instructions  from  Mr. 
Sondheim  as  to  how  he  desired  the  credits  to  be 
made. 

MR.  NELSON :  I  would  like  to  see  the  original 
notes. 

MR.  GRAHAM :  Certainly,  we  will  bring  them 
over  if  you  desire  us  to  do  so  at  any  time  you  want 
them. 

MR.  CANNON :  Q.  What  is  the  total  sum  now 
due  your  institution,  Mr.  Eckern  ? 

A.     $1000.43. 

Q.  I  think,  you  don't  understand  me.  What  I 
want  to  know  is  the  total  sum  now  due  your  bank 
from  Sondheim  after  giving  him  these  credits? 

A.  Oh,  I  did  not  understand  you.  The  amount 
is  $4140.00. 

Q.     What  credits  does  that  include? 

A.  The  credits  on  the  notes  and  not  accounting 
for  the  $1000.43. 

It  is  stipulated  between  the  parties  that  the  pay- 
ment of  $500.00  made  by  Mr.  Sondheim  by  check. 
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and  likewise  the  items  of  $365.00  and  $195.00 
charged  to  his  account,  were  first  credited  on  the 
note  dated  October  22,  1914,  for  $2600.00.  That 
thereafter  and  subsequent  to  the  filing  of  the  peti- 
tion, upon  the  dii'ection  of  the  attorney  for  the 
bank,  a  change  was  made  of  the  credits  to  the  old 
account  and  notes,  and  that  Exhibits  1,  2,  3,  and  4, 
in  so  far  as  the  endorsements  are  concerned,  repre- 
sent the  condition  of  the  original  notes  at  the  present 
time  since  the  changes  referred  to  by  counsel  for 
the  bank  were  made. 

Filed  April  19,  1915. 

G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  26th  day  of  April, 
1915,  there  was  duly  filed  in  said  Court,  and  cause, 
Exceptions  to  the  Report  of  Special  Master,  in 
words  and  figures  as  follows,  to-wit : 

EXCEPTIONS. 

Comes  now  the  Scandinavian-American  Bank, 
by  its  attorney,  Sidney  J.  Graham,  and  files  and 
enters  herein  the  following  exceptions  to  the  report 
of  the  Special  Master  upon  the  petition  of  the 
receiver  to  require  it  to  turn  over  certain  property 
or  the  proceeds  thereof  to  the  bankrupt  estate : 

I. 

Respondent  excepts  to  the  failure  of  the  Special 
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Master  to  set  out  all  the  facts  as  developed  at  the 
hearing  held  before  said  Special  Master. 

II. 

Respondent  excepts  to  the  conclusion  of  the  Spe- 
cial Master  that  the  agreement  in  controversy  does 
not  constitute  a  trust  receipt. 

III. 

Respondent  excepts  to  the  conclusion  of  the  Spe- 
cial Master  that  the  instrument  is  void  under  the 
laws  of  the  State  of  Oregon  and  under  the  decision 
of  the  Circuit  Court  of  Appeals  for  this  district. 

IV. 

Respondent  excepts  to  the  conclusion  of  the  Spe- 
cial Master  that  the  Trustee  has  jurisdiction  to 
maintain  this  proceeding. 

V. 

Respondent  excepts  to  the  conclusion  of  the  Spe- 
cial Master  that  a  decree  should  be  entered  restoring 
to  the  Trustee  the  property  or  the  funds  representa- 
tive of  the  property  in  controversy. 

SIDNEY  J.  GRAHAM, 

Attorney  for  Scandinavian-American  Bank. 
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STATE  OF  OREGON,      1 

Us. 
County  of  Multnomah,  J 

Due  service  of  the  within  exceptions  is  hereby 
accepted  in  Mutlnomah  County,  Oregon,  this  26th 
day  of  April,  1915,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  S.  J.  Graham,  attorney  for 
Bank. 

SIDNEY  TEISER, 
of  Attorneys  for  Trustee. 

Filed  April  26,  1915. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  17th  day  of  May, 
1915,  there  was  duly  filed  in  said  Court,  and  cause, 
an  Order  on  Exceptions  to  report  of  Special  Master, 
said  order  being  also  Exhibit  A  attached  to  the 
petition  for  revision,  in  words  and  figures  as  follows, 
to-mt : 

ORDER  ON  EXCEPTIONS  TO  REPORT  OF 
SPECIAL  MASTER. 

This  cause  was  heard  upon  the  exceptions  of  the 
Scandinavian-American  Bank  to  the  report  of  Mr. 
A.  M.  Cannon,  Special  Master  herein,  upon  the  peti- 
tion of  the  receiver  to  I'equire  said  Scandinavian- 
American  Bank  to  turn  over  certain  property  or  the 
proceeds  thereof  to  the  Bankrupt  Estate,  and  wasar- 
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gued  by  Mr.  Sidney  J.  Graham  of  Counsel  for  said 
Scandinavian-American  Bank  and  by  Mr.  Sidney 
Teiser  of  counsel  for  the  trustee  of  said  bankrupt. 
On  consideration  whereof  it  is  ordered  that  said  ex- 
ceptions be  and  the  same  are  hereby  overruled;  that 
the  report  of  the  Special  Master  be,  and  the  same  is 
hereby  affirmed,  and  that  the  Scandinavian- Ameri- 
can Bank  be,  and  it  is  hereby  ordered  and  directed 
to  turn  over  to  the  Trustee  herein  the  property  or 
proceeds  thereof  as  prayed  for  in  the  petition  of 
said  Trustee. 

Witness  the  Honorable  Robert  S.  Bean,  Judge 
of  said  Court,  and  the  seal  thereof  at  Portland  in 
said  District,  this  17th  day  of  May,  1915. 

(Seal) 

G.  H.  MARSH,  Clerk. 
Filed  March  17,  1915. 

G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  21st  day  of  May, 
1915,  there  was  duly  filed  in  said  Court,  and  cause, 
a  decree  on  the  petition  of  R.  L.  Sabin,  said  decree 
being  also  Exhibit  B  attached  to  the  petition  for 
revision,  in  words  and  figiires  as  follows,  to-wit: 

DECREE. 

BEFORE  HONORABLE  R.  S.  BEAN,  JUDGE 
OF  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  OREGON: 
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This  cause  came  ou  this  day  to  be  heard  upon  the 
exceptions  to  the  report  of  the  Special  Master 
herein  filed  by  the  Scandinavian-American  Bank, 
and  it  appearing  to  the  court  that  a  petition  requir- 
ing the  Scandinavian-American  Bank  to  turn  over 
certain  property  belonging  to  the  alleged  bankrupt 
was  filed  herein  by  the  receiver,  prior  to  the  elec- 
tion of  the  trustee,  and 

It  further  appearing  that  at  the  time  said  peti- 
tion was  filed  the  Scandinavian-American  Bank  was 
claiming  certain  property  and  the  proceeds  of  cer- 
tain propert^y  sold,  possession  of  which  was  taken  by 
them  under  a  certain  instrument  entered  into  be- 
tween said  Scandinavian-American  Bank  and  D. 
Sondheim,  cop.y  of  which  was  attached  to  said  peti- 
tion of  the  receiver  filed  herein. 

And  it  further  appearing  that  the  said  Scandi- 
navian-American Bank  answered  said  petition  and 
contested  the  right  of  the  receiver  therein,  and  main- 
tained its  right  to  the  property  held  by  it  under  said 
instrument, 

And  it  further  appearing  that  said  Scandinavian- 
American  Bank  for  a  period  of  about  ten  days  con- 
ducted a  sale  at  retail  of  the  property  held  by  it 
under  said  instrument,  and  was  then  enjoined  from 
further  disposing  of  said  property  by  this  Court. 

And  it  further  appearing  that  a  stipulation  was 
entered  into  between  said  Scandinavian- American 
Bank  and  said  receiver  whereby  an  inventoi'y  was 
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to  be  taken  of  the  property  on  hand  at  the  time  of 
said  stipulation,  and  the  property  sold  by  said  re- 
ceiver, and  the  money  realized  from  the  sale  thereof, 
less  the  expenses  of  sale,  should  be  held  by  said 
receiver  and  deposited  in  said  Scandinavian- Ameri- 
can Bank  subject  to  the  rights  of  said  parties  to  the 
property  in  question,  as  should  thereafter  be  deter- 
mined b}?^  this  Court,  upon  which  stipulation  an 
order  was  entered  pursuant  thereto. 

And  it  further  appearing  that  pursuant  to  said 
stipulation  and  order  the  receiver  sold  said  property 
with  the  api^roval  of  said  Court,  and  realized  there- 
from, after  deducting  the  expenses  of  sale,  the  sum 
of  $3476.70,  which  sum  is  now  held  on  deposit  in 
said  Scandinavian-American  Bank  as  stipulated. 

And  it  further  appearing  that  during  the  ten 
days  that  the  Scandinavian-American  Bank  was  in 
possession  of  said  property  and  making  sale  thereof, 
it  realized  the  net  sum  of  $1000.43,  subject  to  a  claim 
of  one  Julius  Efteland  for  ten  days'  services,  less 
the  sum  of  $36.40  paid  to  said  Julius  Efteland. 

And  it  further  appearing  that  the  Scandinavian- 
American  Bank  in  its  answer  filed  herein  objected 
to  the  jurisdiction  of  the  Court  to  pass  upon  the 
questions  at  issue, 

And  it  further  appearing  that  the  Scandinavian- 
American  Bank  subsequently  filed  an  amended 
answer  waiving  the  objection  to  the  jurisdiction  of 
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the  Court  herein  to  try  the  matter  summarily,  and 
that  said  Scandinavian-American  Bank  and  said 
receiver  stipulated  in  open  court,  through  their 
respective  attorneys,  that  the  trustee  elected  by  the 
creditors  in  said  bankruptcy  cause  have  authority 
to  proceed  in  the  matter  in  place  of  said  receiver 
without  further  order  of  the  Court,  and  further 
stipulated  that  the  matter  be  referred  to  A.  M.  Can- 
non, Esquire,  as  Special  Master,  to  hear  the  parties 
therein  and  take  such  evidence  as  might  be  desired 
to  be  introduced,  as  to  the  rights  of  the  parties  to 
the  property  or  its  proceeds  therein,  and  to  report 
his  findings  to  the  Court. 

And  it  fui'ther  appearing  that  an  order  of  this 
Court  was  made  pursuant  to  said  stipulation,  and 
that  R.  L.  Sabin,  Trustee,  did  proceed  herein  against 
said  Scandinavian-American  Bank  as  aforesaid,  and 
that  said  matter  was  duly  referred  to  said  A.  M. 
Cannon,  as  S})ecial  Master,  for  the  taking  of  testi- 
mony and  evidence  and  for  a  report  with  his  recom- 
mendations and  findings  therein, 

And  it  further  appearing  that  said  A.  M.  Can- 
non, Special  Master,  duly  took  said  evidence  and 
made  and  filed  his  findings  and  recommendations 
herein,  wherein  he  recommended  that  such  order  or 
decree  be  entered  by  this  Court  as  would  restore  to 
the  trustee  the  funds  representative  of  the  property 
in  controversy, 

And  it  further  appearing  that  the  Scandinavian- 
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American  Bank  has  duly  excepted  to  the  report  and 
recommendations  of  said  Special  Master  herein,  and 
that  the  matter  was  duly  heard  by  this  Court  upon 
said  exceptions  and  was  argued  by  counsel  for  the 
respective  parties,  and  the  Court  having  fully  con- 
sidered the  matter,  now  therefore, 

IT   IS   ADJUDGED,   ORDERED,   AND 
DECREED 

that  the  exceptions  to  the  Special  Master's  report 
be,  and  the  same  hereby  are  overruled. 

AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED,  AND  DECREED 

that  the  Scandinavian- American  Bank  pay  unto  R. 
L.  Sabin,  trustee,  herein,  upon  surrender  of  the 
cashier's  check  held  by  him  in  the  amount  of 
$3476.70,  the  said  sum  of  $3476.70,  and  the  further 
sum  of  $1000.43,  said  latter  amount  being  the  net 
proceeds  of  sale  realized  by  the  Scandinavian- Ameri- 
can Bank  from  the  sale  of  property  by  it  prior  to 
the  injunction  order  of  this  court  and  the  taking 
possession  by  said  R.  L.  Sabin  of  said  property 
under  said  stipulation  and  order  heretofore  n 
tioned. 


jCd 


AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED,  AND  DECREED 

that  the  amount  due  by  said  Scandinavian-Ame  ^deA 
Bank  to  Julius  Efteland  for  ten  days'  services,  as 
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set  forth  herein,  less  the  amount  of  $36.40  paid  him 
by  said  bank,  be,  and  the  same  is  hereby  a  lien  upon 
the  funds  in  the  hands  of  the  trustee  herein,  and 
said  trustee  is  directed  to  pay  to  the  said  Julius 
Efteland  the  amount  due  him  by  said  bank. 

AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED,  AND  DECREED 

that  said  Scandinavian-American  Bank  pay  unto 
said  R.  L.  Sabin,  trustee,  interest  at  the  rate  of  6% 
per  annum  from  the  date  of  this  decree,  upon  said 
moneys,  together  with  costs  and  disbursements 
herein. 

Dated  this  21st  day  of  May,  1915. 

(Signed)    ROBERT  S.  BEAN, 

Judge. 

Filed  May  21,  1915.      G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  1st  day  of  June, 
1915,  there  was  duly  filed  in  said  Court,  and  cause, 
an  Opinion,  in  words  and  figures  as  follows,  to-wit: 

OPINION. 

mv 

'  ±n  the  matter  of  D.  Sondheim,  bankrupt,  sub- 
mitted on  motion  to  review  the  action  of  the  referee 
in  bankruptcy  in  disallowing  the  claim  of  the  Scan- 
'lii  c<'i^^i-^"^^rican  Bank  for  a  preference. 

It  appears  fiom  the  undisputed  evidence  in  the 
case  that  in  October,  1914,  Sondheim  was  engaged 
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in  the  general  merchandise  business  in  the  City  of 
Portland,  Oregon,  and  elsewhere,  buying  and  selling 
bankrupt  stocks;  that  on  October  22,  he  applied  to 
the  Scandinavian  Bank  for  a  loan  of  $2600.00  to 
enable  him  to  purchase  a  stock  of  goods  then  offered 
for  sale  by  the  trustee  in  bankruptcy.  At  that  time 
he  was  indebted  to  the  bank  for  a  note  for  $2600.00, 
The  bank  advanced  the  money  with  which,  and  some 
of  his  own  funds,  he  purchased  this  bankrupt  stock, 
paying  about  $5680.00  for  it.  At  the  time  the  money 
was  advanced,  he  executed  to  the  bank  a  written 
instrument  reciting  that  the  $2600.00  was  to  be  used 
in  the  purchase  of  this  stock  of  goods,  that  he  should 
hold  the  title  to  it  in  trust  for  the  bank  as  far  as 
necessary  to  protect  it,  that  the  bank  should  have  the 
privilege  of  putting  a  cashier  in  charge  of  these 
goods  to  keep  an  account  of  the  sales,  and  that  the 
bankrupt  should  pay  OA^er  to  the  bank  each  day  one- 
half  the  proceeds  of  the  sales.  This  latter  clause 
was  not  observed,  but  Sondheim  bought  the  stock  of 
goods,  assumed  the  control  of  it,  sold  and  disposed 
of  it  in  the  regular  course  of  the  business,  deposited 
the  proceeds  to  his  individual  account  in  this  bank 
and  checked  them  out  as  he  saw  proper.  The  ar- 
rangement about  the  proceeds  was  changed  by 
mutual  agreement,  so  that  Sondheim  agreed  to  pay 
to  the  bank  on  this  $2600.00  claim  $500.00  a  week, 
and  he  did  that  for  one  or  two  weeks,  but  thereafter 
failed  to  do  so. 

This  instrument  was  never  recorded.    Thereafter 
Sondheim  took  advantage  of  the  bankrupt  act  and  it 
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is  now  claimed  by  the  bank  that  it  is  entitled  to  a 
preference  or  preferred  lien  upon  this  stock  of  goods 
for  the  $2600.00  advanced  on  it. 

There  are  two  grounds  urged  by  the  bank  in  sup- 
port of  this  contention.  The  first  is  that  Sondheim 
stood  to  it  in  place  of  a  trustee,  held  the  goods  in 
legal  effect  as  a  trustee  for  the  bank,  but  the  diffi- 
culty with  that  position  is  that  the  bank  never  owned 
these  goods  or  never  purchased  them;  it  simply 
loaned  to  Sondheim  $2600.00,  with  which  he  might 
purchase.  He  took  the  title  in  his  own  name,  pro- 
ceeded to  sell  and  dispose  of  the  goods  in  the  reg- 
ular course  of  business,  and  therefore  was  not  in  any 
sense  the  holder  of  the  title  in  this  case  as  trustee 
for  the  bank. 

Then  again  it  is  urged  that  this  instrument  is 
valid  because  the  referee  found,  and  it  is  no  doubt 
true,  that  the  transaction  was  entered  into  in  per- 
fect good  faith  by  the  bank,  but  as  I  understand  the 
decisions  of  the  Oregon  courts,  a  mortgage  on  a 
shifting  stock  of  goods  where  the  mortgagor  is  per- 
mitted to  remain  in  possession  and  sell  and  dispose 
of  it  in  the  regular  course  of  business,  appropriate 
to  his  own  use,  or  use  as  he  may  see  proper,  is  void 
as  to  creditors,  and  therefore  this  instrument,  I  take 
it,  is  a  void  instrument  and  did  not  give  the  bank 
any  preference  over  the  other  creditors  of  this  con- 
cern. 

It  is  also  claimed  the  trustee  in  bankruptcy  is 
not  in  position  to  question  the  validity  of  this  instru- 
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ment.  Prior  to  the  amendment  of  1910,  to  the  bank- 
ruptcy act  the  Trustee  was  not  clothed  with  the 
privilege  of  a  judgment  creditor,  but  to  obviate  this 
condition  the  amendment  of  1910  was  adopted,  which 
was  intended  to  vest  in  the  Trustee  the  same  rights 
to  attack  secret  unrecorded  liens  which  were  void 
under  the  state  statute  as  was  given  to  a  judgment 
creditor  under  the  state  law.  And  under  that  pro- 
vision of  the  bankruptcy  act  1  take  it  that  the 
trustee  in  bankruptcy  is  in  position  to  question 
the  validity  of  this  mortgage,  which  was  void  from 
the  beginning,  and  therefore  the  decision  of  the 
referee  in  bankruptcy  will  be  affirmed. 

Filed  June  1,  1915.  G.  H.  Marsh,  Clerk. 


And  to-wit,  on  the  26th  day  of  May,  1915,  there 
was  duly  filed  in  said  Court,  and  cause,  a  Petition 
for  Appeal,  in  words  and  figures  as  follows,  to-wit: 

PETITION  FOR  APPEAL. 

The  above  entitled  bank,  conceiving  itself 
aggrieved  by  the  oider  and  decree  made  and  entered 
on  the  17th  day  of  May,  1915,  in  the  above  entitled 
Court  and  cause,  and  the  subsequent  order  and 
decree  made  and  entered  on  the  21st  day  of  May, 
1915,  in  the  above  entitled  Court  and  cause,  does 
hereby  appeal  from  such  orders  and  decrees  to  the 
United  States  Circuit  Courtof  Appeals,  for  the  Ninth 
Circuit,  for  the  reasons  specified  in  the  assignment 
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of  errors  which  is  filed  herewith  and  the  said  bank- 
ing corporation  prays  that  this  appeal  may  be  al- 
lowed and  that  a  transcript  of  the  records,  proceed- 
ings and  papers  upon  which  such  orders  and  decrees 
were  made,  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit. 

SIDNEY  J.  GRAHA:M, 
Attorney  for  Scandinavian- American  Bank. 

The  foregoing  claim  of  appeal  is  allowed  on  this 
26th  day  of  May,  1915,  and  is  to  operate  as  a  super- 
sedeas of  the  orders  and  decrees  complained  of  upon 
the  execution  of  a  satisfactory  bond  in  the  sum  of 
$5000.00. 

Dated  May  26,  1915. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

STATE  OF  OREGON,      1 

Us. 
County  of  Multnomah,  J 

Due  sei'vice  of  the  within  petition  for  Appeal  is 
hereby  accepted  in  Multnomah  County,  Oregon,  this 
26th  day  of  May,  1915,  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Sidney  J.  Graham, 
attorney  for  Scandinavian-American  Bank,  a  cor- 
poration. 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

Filed  May  26,  1915.       G.  H.  MARSH,  Clerk. 
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And  afterwards,  to-wit,  on  the  26th  day  of  May, 
1915,  there  was  duly  filed  in  said  Court,  and  cause 
an  Assignment  of  Errors,  in  words  and  figures  as 
follows,  to-wit: 


ASSIGNMENT  OF  ERRORS. 

The  Scandinavian-American  Bank  assigns  the 
following  as  the  errors  upon  which  it  will  rely  upon 
its  appeal  from  the  orders  and  decrees  made  and 
entered  in  the  above  entitled  Court  and  cause  on 
the  17th  day  of  May,  1915,  and  the  31st  day  of  May, 
1915. 

Said  bank  believes  and  alleges  said  orders  and 
decrees  to  have  been  erroneous  in  that : 

1.  The  Court  overruled  its  exceptions  to  the 
Special  Master's  report. 

2.  The  Court  failed  to  sustain  its  exceptions  to 
the  Special  Master's  report. 

3.  The  Court  confirmed  the  report  of  the  Spe- 
cial Master  and  further  ordered  that  this  bank  pay 
to  the  Trustee  the  sum  of  $1000.43,  and  the  costs 
and  disbursements  of  the  proceeding. 

4.  The  Court  confirmed  the  report  of  the  Spe- 
cial Master,  holding  the  agreement  in  controversy 
did  not  amount  to  a  contract  of  conditional  sale,  or 
a  trust  receipt. 
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5.  The  Court  confirmed  the  report  of  the  Spe- 
cial Master,  holding  the  agreement  in  controversy 
void  as  a  chattel  mortgage  under  the  laws  of  the 
State  of  Oregon. 

6.  The  Court  confirmed  the  report  of  the  Spe- 
cial Master,  holding  that  the  possession  of  the  prop- 
erty by  this  bank  prior  to  a  levy  by  any  creditor 
and  prior  to  the  filing  of  the  petition  in  involuntary 
bankruptcy  did  not  entitle  this  bank  to  hold  said 
goods  until  its  indebtedness  was  repaid. 

7.  The  Court  confirmed  the  report  of  the  Spe- 
cial Master,  holding  that  the  Turstee  could  question 
this  conveyance. 

The  Court  made  and  entered  the  following  orders 
and  decrees: 

"This  cause  was  heard  upon  the  exceptions 
of  the  Scandinavian- American  Bank  to  the  re- 
port of  Mr.  A.  M.  Cannon,  Special  Master 
herein,  upon  the  petition  of  the  receiver  to 
require  said  Scandinavian-American  Bank  to 
turn  over  certain  property  or  the  proceeds 
thereof  to  the  bankrupt  estate,  and  was  argued 
by  Mr.  Sidney  J.  Graham  of  counsel  for  said 
Scandinavian-American  Bank  and  by  Mr.  Sid- 
ney Teiser,  of  Counsel  for  the  Trustee  of  said 
bankrupt.  On  consideration  whereof  it  is  or- 
dered that  said  exceptions  be  and  the  same  are 
hereby  overruled ;  that  the  report  of  the  Special 
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Master  be,  and  the  same  is  hereby  affirmed, 
and  that  the  Scandinavian-American  Bank  be, 
and  it  is  hereby  ordered  and  directed  to  turn 
over  to  the  Trustee  herein,  the  property  or 
proceeds  thereof  as  prayed  for  in  the  petition 
of  said  Trustee." 

And  on  the  21st  day  of  May,  1915,  omitting  cer- 
tain recitals  therein,  the  following  order  and  decree : 

"IT  IS  ADJUDGED,  ORDERED,  AND 
DECREED,  that  the  exceptions  to  the  Special 
Master's  report  be,  and  the  same  hereby  are 
overruled. 

AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED,  AND  DECREED  that  the  Scan- 
dinavian-American Bank  pay  unto  R.  L.  Sabin, 
trustee  herein,  upon  surrender  of  the  cashier's 
check  held  by  him  in  the  amount  of  $3476.70, 
the  said  sum  of  $3476.70,  and  the  further  sum 
of  $1000.43,  said  latter  amount  being  the  net 
I)roceeds  of  sale  realized  by  the  Scandinavian- 
American  Bank  from  the  sale  of  i^roperty  by  it 
prior  to  the  induction  order  of  this  Court  and 
the  taking  possession  by  said  R.  L.  Sabin  of  said 
property  under  said  stipulation  and  order  here- 
tofore mentioned. 

AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED,  AND  DECREED  that  the  amount 
due   bv   said   Scandinavian-American   Bank  to 
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Julius  Efteland  for  ten  days'  services,  as  set 
forth  herein,  less  the  amount  of  $36.40  paid  him 
by  said  bank,  be,  and  the  same  is  hereby  a  lien 
upon  the  funds  in  the  hands  of  the  trustee 
herein,  and  said  trustee  is  directed  to  pay  to  the 
said  Julius  Efteland  the  amount  due  him  by 
said  bank. 

AND  IT  IS  FURTHER  ADJUDGED, 
ORDERED  AND  DECREED  that  said  Scandi- 
navian-American Bank  pay  unto  said  R.  L. 
Sabin,  trustee,  interest  at  the  rate  of  6%  per 
annum  from  the  date  of  this  decree,  upon  said 
moneys,  together  with  costs  and  disbursements 
herein." 

WHEREFORE,  the  Scandinavian-American 
Bank  prays  that  the  Court  allov^^  the  appeal  from 
said  orders  and  decrees,  and  that  the  same  be  re- 
versed and  that  said  Court  be  directed  to  enter  an 
order  and  decree  herein  sustaining  its  exceptions 
to  the  Special  Master's  report  and  confirming  its 
possession  of  said  property,  and  for  such  other  and 
further  relief  as  may  be  proper. 

SIDNEY  J.  GRAHAM, 

Attorney  for  Appellant. 

STATE  OF  OREGON,      ] 

^ss. 
County  of  Multnomah,  J 

Due  service  of  the  within  Assignment  of  Errors 
on  Appeal  is  hereby  accepted  in  Multnomah  County, 
Oregon,  this  26th  day  of  May,  1915,  by  receiving  a 
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copy  thereof,  duly  certified  to  as  such  by  Sidney  J. 
Graham,  attorney  for  Scandinavian- American  Bank. 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

Filed  May  26,  1915.        G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  26th  day  of  May, 
1915,  there  was  duly  filed  in  said  Court,  and  cause,  a 
Bond  on  Appeal,  in  words  and  figures  as  follows, 
to-wit ; 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
THAT  WHEREAS,  on  the  17th  day  of  May,  1915, 
on  the  21st  day  of  May,  1915,  at  a  District  Court  of 
the  United  States  for  the  District  of  Oregon,  in  a 
proceeding  pending  in  said  Court  between  R.  L. 
Sabin,  trustee  of  the  estate  of  D.  Sondheim,  bank- 
rupt, as  petitioner,  and  the  Scandinavian- American 
Bank,  a  corporation,  orders  and  decrees  were  made 
and  entered  against  said  Scandinavian-American 
Bank  overruling  its  exceptions  to  the  report  of  the 
Special  Master,  in  which  he  recommended  that  an 
order  or  decree  be  entered  restoring  to  the  Trustee 
the  funds  representative  of  the  property  in  contro- 
versy, and  confirming  the  report  of  the  Special 
Master  and  further  providing  that  the  sum  of 
$1000.43  realized  by  said  bank  from  sales  of  said 
merchandise  prior  to  the  filing  of  the  petition  in 
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bankniptcy  and  the  costs  and  disbursements  of  the 
proceeding  be  paid  to  said  Trustee. 

And,  WHEREAS,  said  Scandiniavian-American 
Bank  has  obtained  an  appeal  and  filed  a  copy 
thereof  in  the  clerk's  office  of  this  Court  to  reverse 
said  orders  and  decrees  and  a  citation  directed  to 
said  R.  L.  Sabin,  trustee  of  the  estate  of  D.  Sond- 
heim,  bankrupt,  citing  and  admonishing  him  to  be 
and  appear  at  a  session  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  be 
holden  in  the  City  of  San  Francisco,  in  said  Circuit, 
within  thiity  days  hereof. 

NOW  THEREFORE,  in  consideration  of  the 
premises,  we,  the  Scandina\dan-Ainerican  Bank,  a 
corporation,  as  principal,  and  C.  F.  Henderson,  as 
surety,  are  held  and  firmly  bound  to  said  R.  L, 
Sabin,  trustee  of  the  estate  of  D.  Sondheim,  bank- 
rupt, in  the  full  and  just  sum  of  $5000.00,  to  be  paid 
to  said  R.  L.  Sabin.  his  executors,  administrators, 
vsuccessors,  and  assigns,  and  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally 
by  these  presents. 

The  condition  of  the  above  obligation  is  such, 
however,  that  if  said  Scandinavian-American  Bank 
shall  prosecute  its  appeal  to  effect  and  answer  the 
damages  and  costs,  and  pay  the  sums  provided  for 
in  the  orders  complained  of,  if  it  fail  to  make  its 
plea  good,  then  the  said  above  obligation  shall  be 
void,  otherwise,  to  remain  in  full  force  and  effect. 
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AVITNESS  our  hands  and  seals  this  26th  day  of 
May,  1915. 

(Corporate  Seal) 

SCANDINAVIAN  AMERICAN  BANK. 
By  ANTON  ECKERN,  Cashier. 
C.  F.  HENDRICKSEN  (Seal) 

Approved  by 

CHAS.  E.  WOLVERTON, 

District  Judge. 

STATE  OF  OREGON, 
County  of  Multnomah, 


^ss. 


I,  C.  F.  Hendricksen,  whose  name  is  subscribed 
to  the  within  undertaking  as  surety,  being  first  duly 
sworn,  depose  and  say:  That  I  am  a  resident  and 
householder  within  the  State  of  Oregon,  and  am  not 
a  counsellor  or  attorney  at  law,  sheriff,  clerk  or 
other  officer  of  any  Court,  and  am  worth  the  sum 
of  Ten  Thousand  Dollars  over  and  above  all  debts 
and  liabilities,  and  exclusive  of  property  exempt 
from  execution. 

C.  F.  HENDRICKSEN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  May,  1915. 

(Seal)  A.  L.  xMORLAND, 

Notary  Public  for  Oregon. 
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STATE  OF  OREGON, 


County  of  Multnomah,  J 

Due  service  of  the  within  Bond  on  Appeal  is 
hereby  accepted  in  Multnomah  County,  Oregon, 
this  26th  day  of  May,  1915,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Sidney  J,  Gra- 
ham, attornev  for  the  Scandinavian-American  Bank. 


SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

Filed  May  26,  1915.       G.  H.  MARSH,  Clerk. 


And  afterwards,  to-wit,  on  the  26th  day  of  May, 
1915,  there  was  duly  filed  in  said  court  and  cause 
a  Stipulation  to  Combine  Petition  for  Revision 
and  Appeal  in  words  and  figures  as  follows,  to-wit: 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  parties  hereto  that 
inasmuch  as  counsel  for  Scandinavian-American 
Bank  are  uncertain  whether  the  proper  procedure 
on  review  is  by  petition  or  by  an  appeal,  that  the 
petition  to  review  the  order  of  the  District  Court 
and  the  appeal  therefrom  may  be  heard  simultane- 
ously and  upon  a  single  printed  record,  and  that 
such  record  shall  be  deemed  and  be  taken  as  and 
foi-  a  reeoi'd  in  both  the  proceedings  by  petition  for 
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review  and  on  appeal  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Dated  this  26th  day  of  May,  1915. 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

SIDNEY  J.  GRAHAM, 
Attorney  for  Scandinavian- American  Bank. 

Filed  May  26th,  1915.    G.  H.  MARSH,  Clerk. 

And  afterwards,  to-wit,  on  the  26th  day  of 
May,  1915,  there  was  duly  filed  in  said  Court,  and 
cause,  a  Praecipe  for  Transcript,  in  words  and  fig- 
ures as  follows,  to-wit: 

PRAECIPE  FOR  TRANSCRIPT. 

To   G.   H.   MARSH,   Esq.,   Clerk   of   the   District 
Court : 

Please  prepare,  certify  and  transmit  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  copies  of: 

Petition  of  receiver. 

Stipulation  to  sell  property. 

Order  upon  said  stipulation. 

Amended  answer  of  bank. 

Order  of  reference. 

Report  of  Special  Mastei',  and  evidence  and  ex- 
hibits attached  thereto. 

Exceptions  of  Scandinavian- American  Bank  to 
report  of  Special  Master. 
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Opinion  of  the  Court. 

Order  of  May  17,  1915,  overruling  exceptions. 

Subsequent  order  and  decree  of  May  21,  1915. 

Petition  for  appeal. 

Bond  on  appeal. 

Assignment  of  errors. 

Citation  on  appeal. 

Stipulation. 

This  praecipe. 

Dated  at  Portland,  Oregon,  this  26th  day  of  May, 
1915. 

SIDNEY  J.  GRAHAM, 

Attorney  for  Scandinavian- American  Bank. 

STATE  OF  OREGON,      ] 

County  of  Multnomah,  J 

Due  service  of  the  within  praecipe  is  hereby 
accepted  in  Multnomah  County,  Oregon,  this  26th 
day  of  May,  1915,  b}^  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  Sidney  J.  Graham,  attorney 
for  Scandinavian- American  Bank, 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

Filed  May  26,  1915.      G.  H.  MARSH,  Clerk. 
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UNITED  STATES  OF  AMERICA,  ] 

District  of  Oregon,  J 

I,  G.  H.  Marsh,  clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  I  have  prepared  the  foregoing 
transcript  of  record  on  review  of,  and  on  appeal 
from,  the  Order  and  Decree  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  in  the 
proceeding  in  said  Court  in  the  matter  of  D.  Sond- 
heim,  bankrupt,  between  R.  L.  Sabin,  trustee  of  the 
estate  of  said  D.  Sondheim,  bankrupt,  and  the  Scan- 
dinavian-American Bank,  in  accordance  with  law 
and  the  rules  of  this  Court,  and  in  accordance  with 
the  praecipe  of  the  appellant  and  the  stipulation  of 
the  parties  filed  in  said  cause,  and  that  the  said 
record  is  a  full,  true  and  correct  transcript  of  the 
record  and  proceedings  had  in  said  court,  in  accord- 
ance with  said  praecipe,  as  the  same  appears  of 
record  and  on  file  at  my  office  and  in  my  custody. 

And  I  further  certify  that  the  cost  of  the  fore- 
going record  is  $ for  clerk's  fees  for  pre- 
paring the  transcript  of  record  and  $ for 

printing  said  record,  and  that  the  same  has  been  paid 
by  said  appellants. 

In  testimony  whereof  I  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court,  at  Portland,  in 
said  district,  on  the day  of ,  1915. 

Clerk. 
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SCANDINAVIAN-AMERICAN  BANK, 
a  corporation, 

Petitioner  and  Appellant, 

vs. 

R.  L.  SARIN,  Trustee  of  the  Estate 
of  D.  Sondheim,  Bankrupt, 

Trustee  and  Respondent. 

In  the  Matter  of  D.  Sondheim,  Rankrupt. 


BRIEF  OF  PETITIONER  AND  APPELLANT 

Petition  for  revision  of  and  appeal  from  a  certain  order 

and  judgment  of  the  United  States  District 

Court  for  the  District  of  Oregon. 


STATEJSIENT  OF  THE  CASE. 

This  is  a  controversy  between  R.  L.  Sabin,  as 
Trustee  of  the  estate  of  D.  Sondheim,  Bankrupt,  on 
the  one  hand  and  the  Scandinavian-American  Bank,  on 
the  other  hand,  over  the  ownership  of  a  stock  of  mer- 
chandise.   The  Trustee  in  Bankruptcy  claims  the  prop- 
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erty  as  part  of  the  bankrupt  estate.  The  Bank  claims 
the  property  through  possession  of  it  secured  before  the 
levy  of  any  creditor  and  before  the  filing  of  the  petition 
in  involuntary  bankruptcy,  and  by  virtue  of  an  agree- 
ment entered  into  with  Sondheim. 

The  facts  are  not  in  dispute. 

On  or  about  October  23,  1914,  D.  Sondheim,  the 
bankrupt,  whose  business  was  buying  and  selling  bank- 
rupt stocks  of  merchandise,  applied  to  the  Scandinavian- 
American  Bank  for  the  sum  of  $2600  to  enable  him 
to  purchase  the  bankrupt  stock  of  merchandise  known 
as  the  D.  N.  Pallay  stock.  He  represented  that  this 
stock  could  be  secured  for  $5680  of  which  he  lacked 
the  sum  of  $2600.  He  proposed  that  if  the  Bank  would 
make  the  necessary  advance,  the  merchandise  would  be 
held  to  protect  it  absolutely  against  loss  on  the  sum 
advanced  and  on  existing  indebtedness  which  amounted 
at  that  time  to  the  sum  of  $2600.  The  Bank  accepted 
his  proposal  and  an  agreement  was  thereupon  executed 
in  which  it  was  recited  among  other  things,  "that  the 
Scandinavian-American  Bank  has  furnished  to  D.  Sond- 
heim the  sum  of  $2600.00  to  be  used  to  purchase  the 
goods,  w^ares,  and  merchandise  of  the  store  located  at 
No.  146  Sixth  St.,  Portland,  Oregon,  under  an  agree- 
ment to  protect  the  said  party  of  the  second  part  abso- 
lutely on  said  purchase,"  ....  and  "that  the 
said  D.  Sondheim  holds  title  to  the  same  as  trustee  for 
the  said  party  of  the  second  part,  in  so  far  as  the  hold- 
ing of  said  title  is  necessaiy  to  pay  the  party  of  the 
second  part  the  sums  of  money  owing  bj^  the  partj^  of 
the  first  part  to  the  party  of  the  second  part,"  and  "that 


D.  Sondheim  shall  keep  an  accurate  account  of  each 
day's  sales,  and  one-half  of  the  moneys  taken  in  for 
the  sale  of  said  goods  in  the  course  of  each  day,  shall 
he  turned  over  to  the  party  of  the  second  part  at  the 
opening  of  its  banking  hours  the  following  day,  until 
such  time  as  the  $2600  advanced  by  the  party  of  the 
second  part  and  any  other  indebtedness  to  the  extent 
of  $2600  owing  by  the  party  of  the  first  part  to  the 
party  of  the  second  part  shall  have  been  fully  paid  and 
satisfied." 

The  stock  of  merchandise  was  thereupon  purchased 
and  the  store  opened.  In  lieu  of  the  payment  of  one- 
half  of  the  proceeds  of  the  daily  sales,  Mr.  Sondheim 
agreed  in  order  to  save  the  Bank  bookkeeping  that  he 
would  make  weekly  payments  of  $500  until  the  entire 
indebtedness  was  discharged,  and  he  authorized  the  Bank 
in  the  event  that  these  payments  were  not  made  to 
charge  his  checking  account. 

Pursuant  to  this  understanding,  on  Nov.  2,  1914, 
Mr.  Sondheim  made  a  payment  of  $500 ;  on  November 
12,  1914,  his  checking  account  with  the  Bank  was 
charged  in  the  sum  of  $365  and  on  November  13,  1914, 
in  the  sum  of  $195,  and  on  that  day  on  account  of  his 
failure  to  make  the  agreed  payments,  the  Bank  took 
possession  of  the  stock  of  merchandise  and  sold  it  at 
retail  for  a  period  of  ten  days  until  restrained  by  an 
order  of  the  District  Court. 

Three  days  after  the  Bank  had  taken  ])ossession 
of  the  merchandise  ])rocee(lings  in  involuntary  bank- 
ruptcy were  instituted  and  shortly  thereafter  a  petition 
was  filed  asking  the  Court  to  direct  the  Bank  to  turn 
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over  this  stock  of  goods  as  part  of  the  bankrupt's  estate. 

The  petition  among  other  things  alleged  that  the 
merchandise  was  claimed  by  the  Bank  under  and  by 
virtue  of  a  certain  instrument  of  writing  which  was  in 
effect  and  in  fact  a  mortgage  and  under  which  said 
mortgage  the  Bank  took  possession  of  the  stock  Fri- 
day, Nov.  13,  1914;  that  the  said  mortgage  or  agree- 
ment was  not  recorded  nor  acknowledged  so  as  to  entitle 
it  to  record  and  that  it  was,  therefore,  void  as  to  creditors 
of  the  bankrupt;  that  the  Bank  refused  to  deliver  posses- 
sion of  said  stock. 

The  Bank  answering  the  petition  alleged  in  sub- 
stance that  under  and  by  virtue  of  the  agreement  entered 
into  with  Sondheim  and  the  understanding  and  inten- 
tion of  the  parties,  the  title  to  the  stock  of  merchandise 
at  all  times  remained  in  it,  and  that  prior  to  a  levy  by 
any  creditor  and  prior  to  the  filing  of  the  petition  in 
involuntary  bankruptcy,  the  possession  of  the  merchan- 
dise was  surrendered  to  it;  that  it  acted  in  good  faith 
in  all  its  dealings  with  Sondheim  upon  a  sufficient  con- 
sideration and  without  any  intent  to  hinder,  delay  or 
defraud  any  creditor  of  said  D.  Sondheim. 

Upon  the  issues  raised  by  the  pleadings  the  matter 
was  referred  to  Mr.  A.  M.  Cannon,  as  Special  Master, 
to  take  testimony  and  report  his  findings  and  conclu- 
sions to  the  Court.  In  the  meantime  pursuant  to  a 
stipulation  entered  into  between  the  Trustee  and  the 
Bank  and  approved  by  the  Court,  the  stock  of  merchan- 
dise was  sold  and  the  net  proceeds  realized  therefrom  in 
the  sum  of  $3,470.70,  deposited  in  the  Scandinavian- 


American  Bank  to  abide  the  decision  of  the  Court  as 
to  the  ownership  of  the  merchandise. 

The  Special  IMaster  after  hearing  the  evidence  ad- 
duced at  the  hearing,  reported  that  the  agreement  with 
Mr.  Sondheim  did  not  constitute  a  contract  of  con- 
ditional sale  or  create  a  trust;  that  it  amounted  to  a 
chattel  mortgage  and  was  void  because  it  was  not  re- 
corded and  because  it  permitted  Mr.  Sondheim  to  re- 
main in  possession  of  the  merchandise  as  apparent 
owner,  selling  it  at  retail.  The  Special  Master  also 
found  that  the  Trustee  had  ample  power  and  authority 
to  maintain  this  proceeding,  notwithstanding  the  fact 
that  the  Bank  had  possession  before  the  lien  of  any 
creditor  attached  and  before  the  filing  of  the  petition 
in  involuntary  bankruptcy.  He  also  found,  and  this 
is  highly  important,  that  the  Bank  entered  into  the 
agreement  with  Sondheim  in  good  faith  and  with  no 
actual  intent  on  its  part  to  hinder,  delay  or  defraud  any 
creditor  of  the  bankrupt. 

To  the  conclusions  of  the  Special  Master,  that  the 
agreement  did  not  constitute  a  contract  of  conditional 
sale  or  create  a  trust,  and  that  it  was  a  chattel  mort- 
gage, void  under  the  laws  of  the  State  of  Oregon,  and 
that  the  Trustee  had  ample  power  and  authority  to 
maintain  this  proceeding,  the  Bank  duly  excepted  and 
from  the  orders  of  the  District  Court  overruling  its 
exceptions,  prosecutes  this  app'eal. 

SPECIFICATION  OV  ERRORS 

The  following  are  the  s])ecifications  of  error  relied 


upon  by  the  appellant  and  which  are  intended  to  be 
urged  upon  this  appeal.  This  specification  of  errors 
is  the  same  as  the  assignment  of  errors  (Transcript, 
page  82). 

Petitioner  and  appellant  believes  and  alleges  the 
orders  and  decrees  of  the  District  Court  to  have  been 
erroneous  in  that: 

1.  The  Court  overruled  its  exceptions  to  the  Special 
Master's  report. 

2.  The  Court  failed  to  sustain  its  exceptions  to  the 
Special  Master's  report. 

3.  The  Court  confirmed  the  report  of  the  Special 
Master  and  further  ordered  that  this  Bank  pay  to  the 
Trustee  the  sum  of  $1,000.43,  and  the  costs  and  dis- 
bursements of  the  proceedings. 

4.  The  Court  confirmed  the  report  of  the  Special 
Master,  holding  the  agreement  in  controversy  did  not 
amount  to  a  contract  of  conditional  sale,  or  a  trust  re- 
ceipt. 

5.  The  Court  confirmed  the  report  of  the  Special 
Master,  holding  the  agreement  in  controversy  void  as 
a  chattel  mortgage  under  the  laws  of  the  State  of 
Oregon. 

6.  The  Court  confirmed  the  report  of  the  Special 
Master  holding  that  the  possession  of  the  property  by 
this  Bank  prior  to  a  levy  by  any  creditor  and  prior 
to  the  filing  of  the  petition  in  involuntary  bankruptcy 
did  not  entitle  this  Bank  to  hold  said  goods  until  its 
indebtedness  was  repaid. 

7.  The  Court  confirmed  the  report  of  the  Special 


Master  holding  that  the  Trustee  could  question  this 
conveyance. 

The  Court  made  and  entered  the  following  orders 
and  decrees: 

"This  cause  was  heard  upon  the  ex- 
ceptions of  the  Scandinavian-American 
Bank  to  the  report  of  ^Ir.  M.  A.  Cannon, 
Special  Master  herein,  upon  the  petition 
of  the  receiver  to  require  said  Scandina- 
vian-Amserican  Bank  to  turn  over  certain 
property  or  the  proceeds  thereof  to  the 
bankrupt  'estate,  and  was  argued  by  Mr. 
Sidney  J.  Graham,  of  counsel  for  said 
Scandinavian- American  Bank  and  by  Mr. 
Sidney  Teiser,  of  counsel  for  the  Trustee 
of  said  bankrupt.  On  consideration 
whereof  it  is  ordered  that  said  excep- 
tions be  and  the  same  are  hereby  over- 
ruled ;  that  the  report  of  the  Special  Mas- 
ter be,  and  the  same  is  hereby  affirmed, 
and  that  the  Scandinavian-American 
Bank  be,  and  it  is  hereby  ordered  and  di- 
rected to  turn  over  to  the  Trustee  herein, 
the  ])roperty  or  proceeds  thereof  as  prayed 
for  in  the  petition  of  said  Trustee." 

And  on  the  21st  day  of  INIay,  1915,  omitting  certain 
recitals  therein,  the  following  order  and  decree: 

It  is  adjudged,  ordered  and  decreed 
that  the  exceptions  to  the  Special  Mas- 
ter's report  be,  and  the  same  are  hereby 
overruled. 

And  it  is  further  adjudged,  ordered 
AND  DECREED  that  the  Scandinavian- Am- 
erican Bank  pay  unto  R.  I^.  Sabin,  trustee 
herein,  upon  surrender  of  the  cashier's 
check  held  by  liir.i  in  the  amount  of  $3,- 
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476.70,  the  said  sum  of  $3,476.70,  and  the 
further  sum  of  $1,000.43,  said  latter 
amount  being  the  net  proceeds  of  sale  re- 
alized by  the  Scandinavian-American 
Bank  from  the  sale  of  property  by  it  prior 
to  the  injunction  order  of  this  court  and 
the  taking  possession  by  said  R.  L.  Sabin 
of  said  property  under  said  stipulation  and 
order  heretofore  mentioned. 

And  it  is  further  adjudged,  ordered 
AND  decreed  that  the  amount  due  by  said 
Scandinavian-American  Bank  to  Julius 
Efteland  for  ten  days'  services,  as  set  forth 
herein,  less  the  amount  of  $36.40  paid 
him  by  said  Bank,  be,  and  the  same  is 
hereby  a  lien  upon  the  funds  in  the  hands 
of  the  trustee  herein,  and  said  trustee  is  di- 
rected to  pay  to  the  said  Julius  Efteland 
the  amount  due  him  by  said  Bank. 

And  it  is  further  adjudged,  ordered 
AND  decreed  that  said  Scandinavian- Am- 
erican Bank  psiy  unto  said  R.  L.  Sabin, 
trustee,  interest  at  the  rate  of  6%  per  an- 
num from  the  date  of  this  decree  upon 
said  moneys,  together  with  costs  and  dis- 
bursements herein." 

The  errors  here  specified  in  various  forms  may  be 
summarized  as  follows: 

1.  Error  in  overruling  the  exception  to  the  con- 
clusion of  the  Special  Master  that  the  agreement  in 
controversy  did  not  constitute  a  contract  of  conditional 
sale  or  create  a  trust. 

2.  Error  in  overruling  the  exception  to  the  conclu- 
sion of  the  Special  blaster  that  the  agreement  was  in 
effect  a  chattel  mortgage  and  void  under  the  laws  of 
the  State  of  Oregon. 
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3.  Error  in  overruling  the  exception  to  the  con- 
clusion of  the  Special  Master  that  the  trustee  in  bank- 
ruptcy had  authority  to  maintain  this  proceeding. 


POINTS  AND  AUTHORITIES. 

I. 

Under  the  terms  of  the  agreement  the  title  to  the 
merchandise  remained  in  the  Bank. 

Agreement  between  Sondheim  and  the  Bank.  (Tran- 
script of  record,  pages  28  to  31.) 

Testimony  of  the  cashier  of  the  Bank.  (Transcript 
of  record,  page  51.) 

Black  on  Bankruptcy,  page  807,  Sec.  5G4. 
Loveland  on  Bankruptcy,  Vol.  I,  page  843. 
In  re  Cattus,  183  Fed.  Rep.  733. 

Charavay  &  Bodin  vs.  York  Silk  Mfg.  Co.,  170 
Fed.  819. 

Century  Throwing  Co.  vs.   Mueller,   197  Fed. 
252*. 

II. 

Considered  as  a  chattel  mortgage  the  agreement  is 
valid  under  the  latcs  of  the  State  of  Oregon. 

(a)  A  mortgagor  may  remain  in  possession  of 
mortgaged  property,  selling  it  at  retail,  without  render- 
ing the  mortgage  void. 

Currie  vs.  Bowman,  2.5  Ore.  304. 
Sabin  vs.  Wilkins,  31  Ore.  450. 
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■(b)  The  presumption  of  fraud  raised  by  Section 
799  L.  O.  L.  is  a  disputable  one  and  is  overcome  by 
evidence  that  a  mortgage  is  executed  in  good  faith  and 
for  a  vahiable  consideration. 

Sub.  40,  Sec.  799,  L.  O.  L.,  which  reads  as  follows: 

"Every  sale  of  personal  property,  ca- 
pable of  immediate  delivery  to  the  pur- 
chaser, and  every  assignment  of  such  prop- 
ertj^  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the 
same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and 
continued  change  of  possession,  creates  a 
presumption  of  fraud  as  against  the  cred- 
itors of  the  seller  or  assignor,  during  his 
possession,  or  as  against  subsequent  pur- 
chasers in  good  faith  and  for  a  valuable 
consideration,  disputable  only  by  making 
it  appear  on  the  part  of  the  person  claim- 
ing under  such  sale  or  assignment  that  the 
same  was  made  in  good  faith  for  a  suffici- 
ent consideration,  and  without  intent  to 
defraud  such  creditors  or  purchasers;  but 
the  presumption  herein  specified  does  not 
exist  in  the  case  of  a  mortgage  duly  filed 
or  recorded  as  provided  by  law." 

Marks  v.  Miller,  21  Ore.  317. 

Davis  V.  Bowman,  25  Ore.  189,  35  Pac.  264. 

Report  of  Special  Master   (Transcript  of  Rec- 
ord, page  36). 

Opinion  of  District  Judge  (Transcript  of  Rec- 
ord, page  79.) 

(c)  Possession  of  mortgaged  property  by  a  mort- 
t>agee  under  an  unrecorded  chattel  mortgage  before  the 
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lien  of  any  creditor  attaches  makes  such  a  mortgage 
good  against  every  one. 

Jones  on  Chattel  Mortgages,  section  178. 

Watson  vs.  First  National  Bank  of  Clarkston, 
143  Pac.  451. 

Cook  vs.  Cooper  et  al.,  18  Ore.   142,  22  Pac. 
945,  7  L.  R.  A.  273. 

Martin  vs.  Halloway,  16  Idaho  513,  102  Pac.  3. 

Martin  vs.  Sexton,  112  111.  App.  199. 

Williams  vs.  Miller,  6  Kan.  App.  626,  49  Pac. 
703. 

(d)  Even  without  a  change  of  possession,  an  un- 
recorded mortgage  given  in  good  faith  is  good  against 
every  one  but  subsequent  purchasers  and  mortgagees 
in  good  faith  and  for  a  valuable  consideration  of  the 
same  personal  property. 

Section  7407,  L.  O.  L.,  which  reads  as  follows: 

"Every  mortgage,  deed  of  trust,  con- 
veyance, or  instrument  of  writing  in- 
tended to  operate  as  a  mortgage  of  per- 
sonal property,  either  alone  or  with  real 
property,  hereafter  made,  which  shall  not 
be  accomi3anied  with  immediate  delivery 
and  followed  by  the  actual  and  continual 
change  of  possession  of  the  ])ers()nal  prop- 
erty mortgaged,  or  which  shall  not  be  re- 
corded as  provided  in  section  7405,  shall  be 
void  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith  and  for  a  valu- 
able consideration  of  the  same  personal 
property,  or  any  portion  thereof." 

Williams  vs.  First  National  Bank,  48  Ore.  571. 
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III. 

The  Trustee  is  without  authority  to  maintain  this 
proceeding. 

Sec.  47a,  Amendment  of  1910  to  Bankruptcy 
Act. 

Collier  on  Bankruptcy,  10th  Ed.,  page  662b. 

In  re  Flatland,  196  Fed.  310  (C.  C.  A.  9th  Cir.) . 


ARGUMENT. 

I. 

Under  the  terms  of  the  agreement  the  title  to  the 
merchandise  remained  in  the  Bank. 

The  language  of  the  agreement  and  the  intention 
of  the  parties  determine  whether  it  is  a  contract  of  con- 
ditional sale  or  a  chattel  mortgage.  The  agreement  re- 
cites that  the  Bank  has  furnished  D.  Sondheim  the  sum 
of  $2600  to  be  used  to  purchase  the  merchandise  at  No. 
146  Sixth  Street,  under  an  agreemtent  to  protect  the 
bank  absolutely  on  said  purchase  and  that  the  merchan- 
dise was  purchased  with  money  furnished  by  the  party 
of  the  second  part,  that  is  the  Bank,  and  that  the  said 
D.  Sondheim  holds  title  in  the  same  as  Trustee  for  the 
said  party  of  the  second  part  in  so  far  as  the  holding 
of  the  title  is  necessary  to  protect  and  pay  back  to 
the  party  of  the  second  j^art  the  sums  of  money  owing 
by  the  party  of  the  first  part  to  the  party  of  the  second 
part.    The  cashier  of  the  Bank  testified : 
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"Mr.  Sondheim  said  that  we  would  have 
the  title  hut  he  wanted  to  handle  the  goods, 
to  look  after  the  managing  part  of  it. 
After  we  were  paid  $5200  then  he  would 
get  the  title  back  to  the  stock  and  we  would 
have  nothing  to  do  with  it.  That  was  the 
understanding."  (Transcript  of  Record, 
page  51.) 

This  testimony  is  uncontroverted.  The  language  of 
the  agreement  construed  in  its  light  is  clear  and  plain. 
The  title  remained  in  the  Bank  and  under  the  authority 
of  the  decision  of  this  Court  in  Meier  &  Frank  vs.  Sabin, 
the  record  of  a  contract  of  conditional  sale  is  unneces- 
sary under  the  laws  of  the  State  of  Oregon. 

But  even  if  the  agreemnt  did  not  constitute  a  contract 
of  conditional  sale  in  the  strictest  sense,  it  created  such 
a  relation  between  the  parties  that  the  Bank  is  entitled 
to  hold  the  merchandise  until  its  indebtedness  is  repaid. 
It  is  not  an  unusual  transaction  for  a  banker  to  make 
advances  to  a  merchant  to  enable  him  to  purchase  a 
stock  of  goods,  and  Federal  and  State  Courts  are  in 
unanimity  in  upholding  such  a  transaction.  In  re  Cat- 
tus,  183  Fed.  738,  illustrates  this.  Here  the  banker 
made  advances  to  a  merchant  to  enable  him  to  import 
a  stock  of  merchandise  and  the  merchant  executed  an 
agreement  which  contained  inconsistent  declarations  re- 
garding the  title  to  the  merchandise.  Circuit  Judge 
AVard,  in  rendering  the  opinion  of  the  Court,  among 
other  things  says: 

"The  purpose  of  the  parties,  describe 
the  trust  receipt  as  you  nvIH,  was  to  keep 
the  title  to  the  goods  in  the  bankers  until 
their  acceptances  for  the  price  of  the  goods 
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were  paid.  The  courts  without  always  de- 
fining exactl}^  what  the  relations  between 
the  parties  is,  or  always  defining  it  in  the 
same  way,  still  are  astute  to  protect  the 
riglits  of  the  banks  in  such  cases." 

It  is  true  that  in  this  case  the  Bank  furnished  the 
entire  consideration  for  the  purchase  of  the  merchan- 
dise, but  whether  a  Bank  advances  all  or  but  a  portion 
of  the  purchase  price  should  not  affect  the  principle. 

Mr.  Black  in  his  work  on  bankruptcy,  page  807, 
says : 

"Where  a  bank  or  an  individual  ad- 
vances money  to  a  merchant  to  enable  him 
to  buy  or  im\port  a  stock  of  goods,  and  the 
merchant  executes  a  trust  receipt,  by  which 
he  agrees  to  hold  the  goods  in  trust  for  the 
one  so  advancing  the  funds  and  as  the  lat- 
ter's  property,  but  with  liberty  to  sell  the 
same  in  the  course  of  trade  and  binding 
him  to  pay  over  the  proceeds  of  such  sales 
as  fast  as  received  until  the  advances  are 
repaid,  the  title  to  the  goods  before  re- 
payment does  not  vest  in  the  merchant  in 
such  sense  that  they  will  be  assets  of  his 
estate  in  bankruptcy,  but  the  cestui  que 
trust  will  be  entitled  to  reclaim  the  goods 
from  the  trustee  in  bankruptcy,  or  the  pro- 
ceeds if  sold." 

The  Scandinavian-American  Bank  advanced  the 
money  to  enable  Sondheim  to  make  the  purchase  of 
the  stock  of  merchandise.  He  executed  a  trust  receipt. 
He  understood  and  the  Bank  understood  that  the  title 
to  the  merchandise  remained  in  the  Bank  until  the  in- 
debtedness was  repaid.  He  made  payments  on  this 
indebtedness.     Under  these  circurmstances  the  title  to 
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the  merchandise  did  not  vest  in  the  Trustee  in  such 
sense  that  the  merchandise  can  he  claimed  as  part  of 
the  hankrupt  estate. 

11. 

Considered  as  a  chattel  mortgage,  the  agree- 
ment IS  YAluIB  under  the  LAWS  OF  THE  STATE  OF 
OREGON. 

(a)  ^1  mortgagor  may  remain  in  ijossession  of 
mortgaged  property,  selling  it  at  retail,  tvitJiout  ren- 
dering the  mortgage  void. 

This  point  has  been  before  the  Supreme  Court  of 
the  State  of  Oregon  in  several  cases.  The  first  de- 
cisions rendered  by  that  court  appeared  to  hold  a  chattel 
mortgage  invalid  which  permits  a  mortgagor  to  re- 
main in  possession  of  the  mortgaged  property,  selling 
it  at  retail.  An  examination  of  these  cases,  however, 
shows  that  either  actual  fraud  was  present  in  the  ex- 
ecution of  the  mortgage,  or  that  aside  from  permitting 
the  mortgagor  to  remain  in  possession  of  the  mortgaged 
premiises,  the  mortgage  was  for  the  benefit  of  the  mort- 
gagor. 

In  Orton  vs.  Or  ton,  7  Ore.  T-l'S,  for  example,  the 
mortgagor  applied  the  proceeds  realized  from  the  daily 
sales  to  his  own  use.  In  Bremer  &  Co.  vs.  Fleckenstein 
&  Mayer,  9  Ore.  274,  the  Court  says:  "We  find  the 
mortgagor  in  reality  under  no  more  restraint  than  if 
the  mortgage  had  not  been  in  existence."  In  Pierce  vs. 
Kelley,  25  Ore.  95,  cited  in  the  report  of  the  Special 
Master,  a  creditor  had  secured  a  lien  by  attachment  upon 


16 

the  property  before  there  had  been  a  sufficient  change 
of  possession. 

In  these  essential  particulars  the  early  cases  differ 
from  the  present  case.  Here  we  have  a  possession  by 
Sondheim  of  but  three  weeks,  an  agreement  entered 
into  in  good  faith,  a  provision  for  the  payment  of  one- 
half  of  the  proceeds  realized  from  the  daily  sales  later 
modified  in  order  to  save  bookkeeping  to  weekly  pay- 
ments of  $500,  three  payments  actually  made,  one  in 
the  siun  of  $500,  one  in  the  sum  of  $365  and  one  in 
the  sum  of  $195,  no  creditor  with  a  lien  upon  the  prop- 
erty, and  possession  taken  by  the  Bank. 

The  later  decisions  fully  uphold  the  right  of  a  mort- 
gagor to  remain  in  possession  of  the  mortgaged  property 
selling  it  at  retail.  The  court  first  reaches  this  conclu- 
sion in  Currie  vs.  Bowman,  25  Ore.  364.  This  was  a 
suit  brought  by  Currie  as  Receiver  to  have  certain  chattel 
mortgages  delivered  to  the  defendant  Bowman  declared 
invalid.  It  appears  from  the  opinion  that  the  DuRand 
Piano  Comipany,  the  mortgagor,  was  practically  in- 
solvent at  the  time  that  the  mortgages  were  executed 
and  that  while  they  were  recorded  the  Recorder  was 
requested  not  to  give  that  fact  out  for  publication  in 
the  official  abstract.  It  further  appears  that  the  mort- 
gagor remained  in  possession  selling  at  retail  for  a 
period  of  about  twenty  days  when  the  mortgagee  took 
possession  of  the  stock.  The  Supreme  Court  in  revers- 
ing the  judgment  of  the  lower  Court  holds  the  mort- 
gages valid  and  declares  that  in  order  to  avoid  a  mort- 
gage there  must  be  a  real  design  on  the  part  of  the 
mortgagor  in  which  the  mortgagee  participates  to  with- 
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draw  the  property  from  the  claims  of  creditors,  and  that 
if  the  mortgage  is  accepted  in  good  faith  there  is  not  a 
fraudulent  hindrance  because  the  property  is  not  dis- 
posed of  in  a  way  to  prevent  its  application  to  the  satis- 
faction of  bona  fide  debts. 

In  Sabin  vs.  Wilkins,  31  Ore.  450,  the  court  again 
upholds  a  chattel  mortgage  which  j^ermuts  the  mort- 
gagor to  remain  in  possession  selling  at  retail.  This 
was  a  creditors'  suit  to  have  a  chattel  mortgage  adjudged 
void  on  the  ground  that  it  allowed  the  mortgagor  to  re- 
tain possession  of  the  mortgaged  property,  a  stock  of 
merchandise,  and  sell  and  dispose  of  it  in  the  usual 
course  of  trade  for  his  own  use  and  benefit.  Justice 
Wolverton,  now  Federal  Judge,  in  rendering  the  opin- 
ion of  the  Court  setting  aside  the  judgment  of  the 
lower  court,  says: 

"The  creditors  can  only  complain  when 
the  mortgage  is  executed  or  subsequently 
used  as  a  shield  for  the  special  benefit  of 
the  mortgagor  and  thereby  hinders  or  de- 
lays due  process  of  law  in  reaching  the 
property,  and  subjecting  it  to  the  pay- 
ment of  valid  demands.  The  mere  fact 
that  it  may  lessen  their  chances  of  realizing 
their  claims  in  full  does  not  of  itself  render 
the  transaction  fraudulent,  if  the  m':)rt:- 
gage  is  otherwise  fair  and  so  treated;  but 
it  is  the  erection  of  a  false  munimint,  not 
intended  to  secure  the  mortgagee  so  much 
as  to  ward  off  and  defeat  just  demands 
that  works  tlie  iniquity  and  to  avoid  which 
the  law  affords  a  remedy." 

These  decisions  leave  no  doubt  as  to  the  right  of  a 
mortgagor  to  remain  in  possession  op  mortgaged  prop- 
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erty  selling  it  at  retail,  and  this  is  the  chief  objection 
raised  by  the  Trustee  to  the  present  agreement.  They 
clearly  establish  that  it  is  not  a  question  of  whether  the 
mortgagor  or  the  mortgagee  is  in  possession  of  the 
mortgaged  property,  but  that  it  is  a  question  of  whether 
the  mortgage  is  given  in  good  faith  and  to  secure  a 
bona  fide  debt.  This  agreement  was  given  in  good  faith 
and  to  secure  a  bona  fide  debt.  This  is  the  undisputed 
testimonj^;  this  is  the  finding  of  the  Special  Master. 
The  objection  of  the  Trustee  is  without  mierit.  The 
possession  of  Sondheim  did  not  invalidate  the  agree- 
ment. 

(b)  The  presumption  of  fraud  raised  by  Section 
799,  L.  O.  L,.,  is  a  disputable  one  and  is  overcome  by 
evidence  that  a  mortgage  is  executed  in  good  faith  and 
for  a  valuable  consideration. 

Section  799,  L.  O.  L.,  provides  in  substance  that 
every  mortgage  of  personal  property,  unless  it  be  ac- 
companied by  an  immediate  delivery  or  unless  the  mort- 
gage be  recorded,  creates  a  presumption  of  fraud  as 
against  creditors  and  subsequent  purchasers  in  good 
faith  and  for  a  valuable  consideration,  disputable  only 
by  making  it  appear  that  the  same  was  made  in  good 
faith  for  a  sufficient  consideration  and  without  intent 
to  defraud  such  creditors  or  purchasers.  Construing 
this  section  in  Marks  vs.  Miller,  21  Ore.  317,  the  Court 
says: 

"Hence,  a  chattel  mortgage  under  our 
statute,  given  in  good  faith,  although  not 
filed,  is  valid  as  against  creditors  and  sub- 
sequent purchasers It  is 

true  in  the  earlier  decisions  the  presump- 
tion of  fraud  from  possession  was  held  to 
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be  conclusive,  but  the  later  and  better  con- 
sidered cases  hold  that  the  fact  of  posses- 
sion bj^  the  mortgagor  is  only  prima  facie 
a  badge  of  fraud;  that  it  may  be  rebutted 
b}^  explanation  showing  the  transaction  to 
be  fair  and  honest  and  consistent  with  the 
terms  of  the  contract;  and  that  the  pre- 
sumption of  fraud  arising  from  the  cir- 
cumstances of  such  possession  is  not  an 
absolute  inference  of  law  but  one  of  fact 
for  a  jury." 

In  Davis  vs.  Bowman,  25  Ore.  189,  35  Pac.  2G4,  the 
Court  says: 

"As  to  such  mortgages,  not  recorded  or 
filed,  there  is  a  presumption  of  fraud 
which,  iniex])lained,  leaves  them  invalid, 
but  which  when  explained,  removes  such 
presumption  and  leaves  them  intact  and 
valid." 

In  the  light  of  these  decisions,  it  is  clear  that  evi- 
dence of  good  faith  overcomes  the  presumption  of 
fraud.  The  cashier  of  the  Bank  testified  to  the  circum- 
stances attending  the  execution  of  the  agreement.  He 
detailed  the  conversation  of  the  parties;  he  showed  that 
$2600  was  owing  to  the  Bank  on  prior  loans  and  that 
the  further  sum  of  $2600  was  advanced  to  purchase 
the  stock  of  merchandise.  He  explained  why  Sondheim 
was  permitted  to  remain  in  possession.  Upon  his  un- 
controverted  testimony  the  Special  Master  made  a  find- 
ing that  the  agreement  was  entered  into  in  good  faith. 
This  effectually  overcomes  the  presumption  of  fraud 
and  leaves  the  agreement  valid  and  binding. 

(c)  Possession  of  mortgaged  property  bj/  a  mort- 
gagee inuler  an  nnreeorded  chattel  mortgage  he  fore  the 
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lien  of  any  creditor  attaches,  nvahes  such  a  mortgage 
good  againM  every  one. 

The  decisions  are  numerous  on  this  point.  A  few 
citations  will  indicate  the  effect  of  possession. 

In  Watson  vs.  First  National  Bank  of  Clarkston, 
143  Pac.  451,  the  Supreme  Court  of  the  State  of  Wash- 
ington says: 

"Where  the  mortgagee  takes  posses- 
sion of  the  property  conveyed  by  an  un- 
recorded chattel  mortgage,  the  mortgage 
speaks  as  of  the  date  when  the  possession 
was  taken.  From  that  time  the  mortgage 
is  valid  as  to  all  creditors  who  have  not 
prior  thereto  acquired  a  right  to  the  speci- 
fied property  or  a  lien  thereon." 

In  Cook  vs.  Cooper,  et  al.,  18  Ore.  142,  22  Pac.  945, 
7  L.  R.  A.  273,  the  Court  says: 

"It  results,  therefore,  that  while  a  mort- 
gagee is  not  permitted  to  maintain  a  pos- 
sessory action  to  recover  the  mortgaged 
premises  by  reason  of  the  default  of  the 
mortgagor,  still,  if  he  can  make  a  peace- 
able entry  upon  the  mortgaged  prem- 
ises after  condition  broken,  he  may 
do  so,  and  may  maintain  such  possession 
against  the  mortgagor  and  every  person 
claiming  under  him  subsequent  to  the 
mortgage,  subject  to  be  defeated  only  by 
the  payment  of  his  debt.  This  view  of  the 
law  in  no  manner  interferes  with  the  just 
rights  of  the  mortgagor  and  at  the  same 
time  it  does  not  sacrifice  the  interest  of 
the  mortgagee  to  the  merest  technicali- 
ties of  the  law  which  have  sometimes  been 
permitted  to  prevail  and  the  mortgagee 
turned  out  of  possession,   stripped  both 


21 


of  the  property  and  his  mortgage  debt  as 
well." 


Jones  in  his  work  on  Chattel  IMortgages,  section  178, 
says : 

"If  a  mortgagee  takes  possession  of  the 
mortgaged  chattels  before  any  other  right 
or  lien  attaclies,  his  title  under  the  mort- 
gage is  good  against  everybody.  If  it  was 
previously  valid  between  the  parties  al- 
though it  be  not  acknowledged  and  record- 
ed or  the  record  be  ineffectual  by  reason 
of  any  irregularity,  the  subsequent  deliv- 
ery cures  all  such  defects  and  it  also  cures 
any  defect  there  may  be  through  an  in- 
sufficient description  of  the  property.  The 
delivery  of  possession  under  a  mortgage 
before  rights  have  been  acquired  by  others 
will  cure  any  invalidity  there  may  be  in 
the  instrument  whether  arising  from  an 
insufficient  description  of  the  property  and 
insufficient  execution  of  the  instrument, 
the  omission  to  record  it,  or  from  its  con- 
taining a  provision  which  makes  it  void 
except  as  between  the  parties,  as  for  in- 
stance an  agreement  that  the  mortgagor 
may  retain  possession  and  sell  a  stock  of 
goods  in  the  usual  course  of  trade." 
In  Martin  vs.  PlalloAvay,  16  Idaho  513,  102  Pac.  3, 

the  Supreme  Court  of  Idaho  in  a  well  considered  case, 
says : 

"We  believe  that  where  a  chattel  mort- 
gage is  valid  between  the  parties,  even 
though  for  some  reason  it  be  void  as  to 
creditors,  that  if  the  pi-operty  be  delivered 
to  the  mortgagee  prior  to  the  time  any 
specific  riglit  or  lien  upon  the  property  is 
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acquired  by  a  creditor,  the  possession  of 
such  mortgagee  is  valid." 

The  evidence  discloses  and  it  is  undisputed  that  the 
Bank  secured  possession  of  the  merchandise  November 
13th,  1914,  a  period  of  but  three  weeks  after  the  date 
of  the  execution  of  the  agreement.  The  evidence  also 
discloses  and  it  is  undisputed,  that  the  possession  was 
taken  before  the  lien  of  anv  creditor  had  fastened  upon 
the  merchandise  and  before  the  filing  of  the  petition 
in  involuntary  bankruptcy.  This  entitled  the  Bank  to 
hold  the  property  until  its  indebtedness  was  repaid. 

(d)  Even  without  a  change  of  possession,  an  un- 
recorded mortgage  given  in  good  faith  is  good  against 
every  one  but  subsequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  consideration  of  the  same 
personal  j^roperty. 

Section  7407,  L.  O.  L.,  provides  in  substance  that 
every  chattel  mortgage  which  shall  not  be  accompanied 
by  immediate  change  of  possession  or  which  shall  not 
be  recorded  shall  be  void  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith  and  for  a  valu- 
able consideration.  The  statute  does  not  say  that  such 
a  mortgage  shall  be  void  against  all  creditors.  Its 
operation  is  limited  to  subsequent  purchasers  and  mort- 
gagees in  good  faith  and  for  a  valuable  consideration. 
This  is  the  construction  placed  upon  the  statute  by 
the  Supremie  Court  of  the  State  and  it  is  fatal  to  the 
Trustee's  case.  In  Williams  vs.  First  National  Bank, 
48  Ore.  571,  87  Pac.  890,  this  point  was  before  the 
Court.  It  appeared  in  that  case  that  one  Wickersham 
executed  and  delivered  a  chattel  mortgage  to  the  plain- 
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tiff  which  was  not  acknowledged  and  which  the  Court 
treated  as  an  unrecorded  mortgage;  that  subsequently 
Wickersham  executed  and  delivered  a  chattel  mortgage 
to  the  defendant  covering  the  same  property;  that  the 
defendant's  chattel  mortgage  was  duly  recorded  and 
that  he  had  notice  of  the  prior  mortgage  of  the  plain- 
tiff. Upon  appeal  the  defendant  contended  that  an 
unrecorded  mortgage  which  did  not  strictly  conform 
to  the  provisions  of  the  statute  was  void  as  to  subse- 
quent mortgagees  and  third  parties,  even  though  they 
had  notice  of  its  existence.  Answering  this  contention 
the  Court  says : 

"In  support  of  this  claim  several  cases 
are  cited  from  other  states,  based  u])on 
statutes  which  were  found  upon  examina- 
tion to  make  no  limitation  upon  the  charac- 
ter of  third  persons  against  whom  an  un- 
recorded mortgage  is  declared  void  and 
are  radically  different  from  our  statute 
which  expressly  declares  that  such  mort- 
gages 'shall  be  void  against  subsequent 
purchasers  and  mortgagees  in  good  faith 
and  for  a  valuable  consideration  of  the 
same  personal  property.'  The  effect  of 
this  statute  is  to  limit  its  operation  to  the 
classes  mentioned,  and  clearly  implies  that 
such  a  mortgage  is  valid  as  to  all  others 
without  being  recorded." 

In  the  light  of  this  decision  and  the  direct  and  posi- 
tive language  of  the  statute  it  is  clear  that  only  subse- 
quent purchasers  and  mortgagees  in  good  faith  and  for 
a  valuable  consideration  of  the  same  property  can  ques- 
tion a  chattel  mortgage  executed  in  good  faith,  even 
though  it  is  not  recorded  and  even  though  the  rnort- 
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g&gor  remains  in  possession.  The  trustee  in  bankruptcy 
is  neither  a  subsequent  purchaser  nor  a  mortgagee.  He 
stands  in  the  position  of  the  creditors.  They  fastened 
no  lien  upon  this  property.  They  were  neither  subse- 
quent purchasers  nor  mortgagees  of  it  within  the  re- 
quirements of  the  statute.  They  could  not  set  this  agree- 
ment aside.  The  trustee  cannot  do  what  they  could 
not  do. 

III. 

The  trustee  is  without  authority  to  maintain 
this  proceeding. 

The  amendment  of  1910  to  the  Bankruptcy  Act  con- 
fers upon  the  Trustee  with  respect  to  property  not  in 
the  custody  of  the  bankruptcy  court,  only  the  rights, 
remedies  and  powers  of  a  judgment  creditor  holding 
an  execution  duly  returned  unsatisfied.  This  estab- 
lishes no  lien  upon  personal  property,  and  unless  some 
creditor*  had  secured  a  lien  the  Trustee  secures  no 
greater  rights  in  the  property  than  the  bankrupt  had. 
Discussing  this  amendment,  Mr.  Collier  in  his  recent 
work  on  Bankruptcy,  at  page  662b,  says: 

"If  none  of  the  creditors  of  the  bank- 
rupt had  a  lien  by  judgment,  or  other- 
wise, against  the  property  in  question,  the 
amendment  does  not  increase  the  Trus- 
tee's rights  but  as  to  such  propert}^  he 
stands  in  the  shoes  of  the  bankrupt." 

In  support  of  this  conclusion  the  author  cites  In  re 
Flatland,  196  Fed.  310.  This  was  a  case  recently  de- 
cided by  this  Cour^^  ^n  which  it  appears  that  one  Mann 
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had  advanced  money  to  the  bankrupt  to  purchase  cer- 
tain goods  and  fixtures;  that  immediately  upon  the  ad- 
vancement of  the  money  the  bankrupt  executed  a  chattel 
mortgage;  that  at  the  time  the  mortgage  was  executed 
the  goods  were  not  in  existence,  but  that  thereafter  the 
goods  were  purchased  with  the  money  which  Mann  had 
advanced.  Counsel  for  the  petitioner  contended  that 
while  the  mortgage  was  good  between  the  parties,  it 
was  not  good  against  the  Trustee;  that  under  the  amend- 
ment of  1910  the  Trustee  did  not  stand  in  the  shoes  of 
the  bankrupt  but  had  all  the  rights  of  a  creditor  posses- 
sing a  levy  upon  the  property  in  controversy;  and  that 
if  the  lien  of  the  chattel  mortgage  would  not  for  any 
reason  be  valid  as  against  a  levying  creditor,  it  would 
not  be  valid  against  the  Trustee.  Answering  this  con- 
tention, the  Court  says  that  "a  conclusive  answer  to 
the  suggestion  here  made  is  that  there  is  nothing  in 
the  record  showing  that  any  of  the  creditors  of  the  bank- 
rupt other  than  the  respondent,  held  any  lien  of  any 
character."  The  Court  then  quotes  with  approval  from 
In  re  Chase,  124  Fed.  753,  755;  59  C.  C.  A.  629,  631: 

"It  is  settled  that  a  trustee  in  bank- 
ruptcy has  no  equities  greater  than  those 
of  the  bankrupt,  and  that  he  will  be  or- 
dered to  do  full  justice,  even  in  some  cases 
where  the  circumstances  would  give  rise  to 
no  legal  right,  and,  perhaps,  not  even  to 
a  right  which  could  be  enforced  in  a  court 
of  equity  as  against  an  ordinary  litigant. 
AVilliams'  Law  of  Bankruptcy  (7th  Kd.) 
191.  Indeed,  banknqjtcy  proceeds  on 
equitable  ]3rinciples  so  broad  that  it  will 
order  a  repayment  when  such  ])rinci|)les 
require  it,   notwitlistanding  the  court   or 
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the  trustee  may  have  received  the  fund 
without  such  compulsion  or  protest  as  is 
ordinarily  required  for  recovery  in  the 
courts  either  of  common  law  or  chancery." 

Under  the  admitted  facts  of  the  present  case  this 
decision  is  conclusive.  The  Bank  secured  possession 
of  the  stock  of  merchandise  before  the  filing  of  the 
petition  in  involuntary  bankruptcy.  No  creditor  ac- 
quired a  lien.  It  continued  in  that  possession.  So  far 
as  Sondheim  was  concerned,  the  agreement  was  un- 
questionably binding,  and  if  binding  upon  Sondheim, 
it  is  binding  upon  the  Trustee.  He  is  clearly  without 
authority  to  maintain  this  proceeding. 


CONCLUSION. 

The  agreement  with  Sondheim  was  entered  into  in 
good  faith.  The  sum  of  $2600  was  advanced  by  the 
Bank  and  used  to  purchase  the  goods  in  controversy. 
The  svim  of  $2600  was  owing  on  prior  loans.  Provision 
was  made  for  the  prompt  repayment  of  these  sums  with- 
in a  period  of  less  than  eleven  weeks.  Three  payments 
were  made,  one  in  the  sums  of  $500,  one  in  the  sum  of 
$365  and  one  in  the  sum  of  $195.  Possession  was  taken 
by  the  Bank  at  the  expiration  of  the  third  week  because 
of  the  failure  to  make  the  payments.  No  creditor 
acquired  a  lien  upon  the  goods  and  the  possession  of 
the  Bank  was  secured  before  the  filing  of  the  petition 
in  involuntaiy  bankruptcy.  Surely  on  such  a  record 
it  would  be  a  harsh  law  that  would  defeat  the  Bank's 
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right  to  the  property,  or  to  the  proceeds  reahzed  there- 
from. The  decree  of  the  District  Court  should  be  re- 
versed. 

Respectfully  submitted, 

SIDNEY  J.  GRAHAM, 
Attorney  for  Petitioner  and  Appellant. 
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STATEMENT  OF  FACTS. 


There  is  no  controversy  with  regard  to  the  facts  in 
this  case.  They  will  be  found  succinctly  stated  in  the 
report  of  the  Special  Master   (Transcript  of  Record, 


pp.  33-36)  and  still  more  tersely  yet  adequately  stated 
in  the  opinion  of  the  District  Judge,  Hon.  R.  S.  Bean 
(Transcript  of  Record,  pp.  77-78.) 

For  the  convenience  of  the  Court,  however,  we  will 
here  condense  the  Statement  made  in  the  Appellant's 
Brief,  adding — because  of  the  fundamental  importance 
in  this,  as  in  other  controversies,  of  a  clear  understand- 
ing of  the  situation — a  few  points  which  the  Appellant 
will  not  dispute  and  which  are  deemed  vital  by  the 
Appellee. 

About  Oct.  23,  1914,  D.  Sondheim,  the  bankrupt, 
owed  the  Scandinavian- American  Bank,  Appellant, 
herein,  the  sum  of  $2,600.00.  He  applied  at  that  time 
for  a  further  loan  of  $2,600,  which  he  told  the  bank  he 
expected  to  use  in  part  payment  of  the  purchase  price 
of  $5,680.00  for  some  merchandises  known  as  the  Pal- 
lay  stock.  The  bank  advanced  the  $2,600.00,  and 
Sondheim  executed  an  agreement  to  the  bank  by  which 
he  undertook  to  protect  it  and  set  forth  that  he  held 
title  to  the  Pallay  stock,  as  trustee  for  the  bank,  insofar 
as  the  holding  of  such  title  should  be  necessary  to  pay 
the  bank  for  the  money  due  it.  The  agreement  further 
provided  that  Sondheim  should  keep  an  account  of  sales 
and  turn  over  to  the  bank  daily  one-half  of  the  preceding 
day's  receipts  until  the  $2,600.00  then  advanced  and  the 
$2,600.00  formerly  owing  should  have  been  repaid. 

Sondheim  did  not  (and  the  bank  acquiesced  in  the 
omission)  make  the  daily  payments,  but  verbally  agreed 
to  give  the  bank  $500.00  per  week  until  the  indebtedness 
was  discharged. 

On  Nov.  13,  1914,  a  few  hours  before  the  levy  of  the 


attachment,  the  bank  took  possession  of  the  stock,  and 
three  days  thereafter  proceedings  in  involuntary  bank- 
ruptcy against  Sondheim  were  instituted. 

So  far  as  this  statement  goes  it  is  correct.  Among 
other  things,  however,  it  omits  these  facts: 

First.  The  bank  never  had  title  to  or  ownership  of 
the  stock  of  goods — title  passed  directly  from  the  trus- 
tee in  bankruptcy  in  the  Pallay  matter  to  Sondheim, 
and  the  business  was  continued  and  conducted  by  Sond- 
heim as  his  own,  the  public  generally  and  creditors  of 
Sondheim  in  particular  having  no  notice  of  any  char- 
acter as  to  the  secret  arrangement  between  Sondheim 
and  the  bank.  The  agreement  with  Sondheim  was  never 
recorded. 

Second.  After  the  agreement  with  the  bank,  Sond- 
heim bought  and  sold  goods,  controlled  the  business  in 
the  regular  way,  deposited  the  proceeds  of  his  sales  to 
his  individual  account  in  the  Scandinavian-American 
Bank,  and  checked  on  the  account  as  he  willed,  without 
let  or  hindrance  on  the  part  of  the  bank. 

Third.  The  bank  did  not  take  immediate  posses- 
sion under  the  agreement,  the  interval  being  some  three 
weeks.  It  was  only  after  Sondheim  had  disappeared  and 
his  whereabouts  had  remained  unknown  for  several  days, 
that  the  bank  sent  its  agent  to  Sondheim's  store — a  few 
hours  before  the  levy  of  an  attachment. 


4 
QUESTIONS  OF  LAW  INVOLVED. 

The  Appellant  has  carefully  avoided  throughout  the 
history  of  this  matter  any  clear-cut  statement  of  exactly 
what  it  claims  to  be  the  proper  and  legal  effect  of  the 
agreement  between  it  and  Sondheim.  Its  position,  as 
amended  from  time  to  time  and  after  the  abandonment 
of  other  equally  ingenious  and  equally  unsound  conten- 
tions, is  now  apparently:  (a)  that  the  agreement  is 
a  conditional  sale  agreement,  Sondheim  to  get  title  when 
he  had  finished  paying  the  bank  all  that  was  due  it;  (b) 
that  Sondheim  held  the  stock  in  trust  for  the  bank,  the 
title  being  in  the  latter;  (c)  that  the  agreement  amounts 
to  a  chattel  mortgage  to  secure  the  bank  the  repayment 
of  present  and  past  advances ;  ( d )  that  in  any  event  the 
trustee  could  not  attack  the  conveyance. 

The  brief  filed  by  the  Appellant  argues  all  of  these 
contentions  and  dogmatically  and  with  sublime  disre- 
gard of  consistency,  terms  the  considerations  urged  as 
to  each  "conclusive"  and  "fatal  to  the  trustee's  case" — 
the  instrument  is  thus,  according  to  Appellant,  plainly 
a  conditional  sale  agreement,  clearly  a  trust  certificate, 
and  surely  a  chattel  mortgage. 


We  will,  for  the  sake  of  clarity,  take  up  the  conten- 
tions of  Appellant  in  the  order  adopted  by  it  in  its 
Brief. 
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I. 


DID  THE  TITLE  "REMAIN"  IN  THE  BANK? 
CONDITIONAL  SALE  OR  TRUST? 


At  page  12  of  its  Brief,  the  Appellant  begins  its 
argument,  which  is  in  three  principal  divisions,  by  set- 
ting out  as  the  heading  of  division  I, 


"Under  the  terms  of  the  agreement 
the  title  to  the  merchandise  remained  in 
the  bank." 


As  we  understand  the  ordinary  connotation  of  the 
word  "remain,"  this  heading  would  pre-suppose  as  a 
fact  that  the  title  had  at  some  time  been  in  the  bank. 
The  facts  as  found  by  the  Special  Master — and  they 
were  not  attacked  on  appeal — are  as  follows:  (Tran- 
script of  Record,  pp.  34-35.) 


"During  the  time  Sondheim  was  in 
possession  of  this  stock  he  was  so  as  sole 
and  exclusive  owner;  he  paid  much  more 
for  the  stock  than  the  sum  secured  from 
the  bank;  the  mwtmnent  of  title  was  his 
and  not  the  hank's;"  etc. 


Sondheim  bought  the  "Pallay"  stock  from  the  trus- 
tee in  the  "Pallay"  bankruptcy  matter.  The  Scandi- 
navian-American Bank  was  not  known  in  the  transac- 
tion.    It  never  had  title  to  the  property  and  it  is  not 
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clear,   therefore,   how   it  can   be   contended   that   title 
always  "remained"  in  it. 

The  Appellant  argues  that  the  cashier  of  the  bank 
having  testified  that  Sondheim  told  him  that  the  bank 
would  have  title,  but  that  Sondheim  would  want  to 
handle  the  goods  and  that  according  to  his  (the  cashier's) 
understanding,  after  the  bank  got  back  the  $2,600.00 
it  was  advancing  and  the  $2,600.00  formerly  due  it,  the 
bank  would  have  nothing  more  to  do  with  the  matter, 
and  the  title  would  be  Sondheim' s — the  agreement  con- 
strued in  the  light  of  that  testimony  "is  clear  and  plain," 
i.  e.,  that  the  title  "remained"  in  the  bank  and  that  the 
transaction  thus  amounted  to  a  "conditional  sale,"  and 
that  the  contract  being  a  contract  of  conditional  sale, 
was  not  required  to  be  recorded  under  the  laws  of  the 
State  of  Oregon. 

We  invite  the  Court's  attention  to  the  testimony  of 
the  cashier  of  the  bank  in  this  regard:  (Transcript  of 
Record,  pp.  60-61.) 


"Q.  Now,  from  whom  did  Sondheim 
purchase  this  stock  of  goods?  The  stock 
in  controversy  on  6th  St.? 

A.  I  understood  he  purchased  it  from 
Mr.  Sabin? 

Q.  In  the  bankrupt  proceedings  of 
D.  Pallay  &  Co.? 

A.     Yes. 

Q.  Did  you  have  any  conversation 
with  the  seller  of  the  stock  of  goods? 

A.     No. 

Q.  You  did  not  get  any  bill  of  sale 
from  the  seller,  or  anything  of  that  sort, 
did  you? 


A.    No. 

Q.  You  knew  the  stock  was  being 
turned  over  to  Sondheim  by  whoever  was 
selling  it? 

A.  Our  understanding  was  that  the 
stock  would  be  in  our  name,  that  we  would 
own  title  to  it  until  we  were  paid. 

Q.  Did  you  take  a  bill  of  sale  from 
the  seller  or  do  anything  to  get  the  title  ? 

A.     No. 

Q.  You  understood  that  was  the 
effect  of  this  agreement  which  you  had 
with  Sondheim? 

A.     Yes. 

Q.  You  had  no  agreement  with  the 
seller  of  the  stock? 

A.     No. 

Q.  You  knew  that  Sondheim  was 
paying  considerable  more  than  $2,600.00 
for  the  goods,  didn't  you  ? 

A.     Yes. 

Q.  Did  he  tell  you  what  he  was  pay- 
ing? 

A.     I  think  he  did. 

Q.     About  $6,000.00? 

A.     I  think  so  ? 

Q.  Did  you  investigate  the  stock  to 
see  whether  it  was  worth  what  he  said  he 
was  paying  for  it? 

A.     No. 

Q.  The  bank  didn't  put  its  name  on 
the  store,  or  anything  of  that  character, 
did  it? 

A.     No. 

Q.  Sondheim  ran  the  business  just 
like  he  ran  his  other  stores,  did  he  ? 

A.     Yes. 
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This  testimony  sufficiently  shows  that  the  bank 
never  had  title  to  the  stock,  and  the  agreement  cannot 
be  construed  as  a  conditional  bill  of  sale. 

If  the  transaction  were  a  conditional  sale  Sondheim 
would  owe  the  bank  nothing.  The  contract  would 
amount  merely  to  an  agreement  by  which  Sondheim 
might  purchase  the  stock  from  the  bank  and  procure 
title  to  it  from  the  bank  for  $5,200.00.  The  bank's 
former  loan  of  $2,600.00  would  have  been  wiped  out  and 
there  would  be  no  obligation  on  Sondheim  to  repay  it 
the  amount  formerly  due  or  the  $2,600.00  advanced  at 
the  time  of  the  purchase.  It  is  manifest  that  no  such 
curious  relationship  was  intended  by  the  parties,  nor  can 
it  be  inferred  from  any  fair  construction  of  the  agree- 
ment. 

However,  even  if  by  any  fantastic  construction  the 
contract  could  be  treated  as  a  conditional  sale,  it  would 
still  be  invalid.  It  is  conceded  that  the  bankrupt  re- 
mained in  possession  of  the  stock,  dealt  with  it  as  his 
own;  deposited  the  proceeds  of  sales  to  his  individual 
credit  and  checked  on  them  as  he  saw  fit.  The  District 
Court  of  the  United  States  for  the  District  of  Oregon 
has  expressly  declared  void  a  conditional  sale  agreement 
where  the  seller  permitted  such  a  course  of  conduct.   See 

In  re  Basmuss^en's  Estate,  136  Fed.  704. 
In  re  lloelUch,  223  Fed.  687. 

"But,"  argues  the  Appellant,  "even  if  the  agreement 
did  not  constitute  a  contract  of  conditional  sale  in  the 
strictest  sense,  there  is  a  species  of  indefinable  trust  re- 
lationship and  the  merchandise  is  not  part  of  the  bank- 
rupt estate,  but  belongs  to  the  bank  until  it  gets  out  of 
it  not  only  the  $2,600.00,  constituting  less  than  half 
what  Sondheim  paid  for  the  stock,  but  the  additional 
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$2,600.00  which  he  had  been  owing  the  bank  a  year  or 
more." 

In  support  of  this  proposition  the  Appellant  cites 

In  re  Cattus,  183  Fed.  733,  and 
Black  on  Bankruptcy,  p.  807, 

to  the  effect  that  where  a  bank  purchases,  or  advances 
to  a  merchant  money  for  the  purchase  of  a  stock  of  goods, 
and  the  merchant  executes  a  trust  receipt  by  which  he 
agrees  to  hold  the  goods  in  trust  as  the  property  of  the 
bank,  "but  with  liberty  to  sell  the  same  in  the  course  of 
trade  and  binding  him  to  pay  over  the  proceeds  of  such 
sale  as  fast  as  received  until  the  advances  are  repaid,"  the 
title  to  the  goods  does  not  vest  in  the  merchant  until  the 
advances  have  been  repaid. 

It  would  not  be  productive  of  any  advantageous 
results  to  enter  into  a  discussion  of  whether  or  not  the 
doctrine  of  this  type  of  case  is  applicable  in  Oregon, 
because  the  facts  in  all  the  cases  we  have  examined  are 
clearly  distinguishable  from  those  in  the  instant  case, 
and  we  have  no  occasion  here  to  dispute  the  accuracy  of 
the  conclusions  there  reached.  It  will  be  apparent  from 
an  examination  of  the  Cattus  and  other  cases,  for  in- 
stance, that 

(a)  The  bank  was  the  owner  of  the  property. 

(b)  The  bank  had  paid  drafts  and  purchased  the 
bills  of  lading  for  the  goods. 

(c)  The  bank  paid  the  whole  of  the  purchase  price. 

(d)  The  goods  were  then  turned  over  to  the  indi- 
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vidual  under  an  agreement  that  the  individual  should  sell 
them  for  the  account  of  the  bank  and  turn  over  all  the 
proceeds  to  the  bank. 

(e)  The  bank  required  the  merchant  to  live  up  to 
the  last  mentioned  arrangement. 

(f)  The  goods  were  insured  in  the  name  of  the 
owner — the  bank. 

To  claim  that  such  a  doctrine,  whether  sound  in  any 
case  or  not,  is  applicable  to  a  case  like  the  instant  one, 
where  the  bank  advanced  only  part  of  the  purchase 
price,  and  perinitted  the  merchant  to  conduct  the  busi- 
ness as  his  own,  buying  and  selling  in  the  ordinary 
course  of  trade,  depositing  the  money  to  his  individual 
credit,  checking  on  it  as  he  pleased,  rendering  no  account, 
etc.,  is  a  monstrous  perversion  of  a  doctrine  supposedly 
based  upon  the  principles  of  fair  dealing. 

In  determining  the  validity  of  the  asserted  "lien" 
the  laws  and  practice  of  the  State  of  Oregon  will  be  fol- 
lowed, and  neither  the  statutes  of  Oregon  nor  the  decis- 
ions of  that  state  countenance  any  such  thing  as  a  "trust" 
by  which  a  man  can  do  business  in  his  own  name,  deal  in 
a  shifting  stock  of  goods,  use  the  proceeds  as  he  sees 
fit,  and  when  his  creditors  seek  to  have  his  assets  applied 
to  the  payment  of  his  debts,  claim  immunity  from  attack 
by  virtue  of  the  secret  existence  of  an  unrecorded  agree- 
ment, in  the  execution  of  which  the  debtor  has  then  been 
left  in  uncontrolled  possession  and  use  of  his  assets. 

The  Appellant  confines  itself  to  a  discussion  of  the 
"language"  of  the  agreement.     It  is  believed  that  this 
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Court  will  be  at  least  equally  interested  in  the  manner  in 
which  the  transaction  was  actually  carried  out,  and  an 
examination  of  the  acts  of  the  parties  will  instantly  con- 
demn the  agreement  as  in  its  nature  necessarily  and 
essentially  a  fraud  upon  the  creditors  in  the  sense  of  the 
settled  law  of  the  State  of  Oregon  and  of  other  jurisdic- 
tions, that  any  transaction  by  which  a  person  in  posses- 
sion is  given  the  benefits  of  unencumbered  property 
while  his  creditors  are  prevented  from  collecting  their 
claims,  is,  without  regard  to  the  intention  of  the  parties, 
fraudulent  as  a  matter  of  law.  It  will  be  quite  clear 
from  a  reading  of  In  re  Cattus,  and  from  an  inspection 
of  the  section  quoted  by  Appellant  from  Black  on  Bank- 
ruptcy that  neither  that  Court  nor  that  text-writer,  had 
in  mind  sanctioning  a  course  of  conduct  on  the  part  of 
a  bank  entering  into  an  agreement  of  the  nature  pro- 
nounced valid,  but  in  actual  practice,  permitting  the 
individual  to  make  sales  as  he  saw  fit,  and  use  the  pro- 
ceeds for  his  own  jmrposes,  without  accounting  there- 
for to  the  bank.  In  any  event  a  fair  reading  of  the 
opinion  in  In  re  Rasmussen  Estate,  137  Fed  704,  and 
In  re  Roellich,  223  Fed.  687,  will  render  it  clear  that  in 
Oregon  at  least  such  an  arrangement  is  void  as  to  cred- 
itors whether  it  is  called  a  conditional  sale,  mortgage, 
contract,  trust,  or  by  whatever  nomenclature  the  ingenu- 
ity of  counsel  may  devise. 
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II. 


IS  THE   CONTRACT  VALID  CONSIDERED 
AS  A  CHATTEL  MORTGAGE? 

The  Appellant,  arguing  this  contention,  sub-divides 
its  arguments!  into  four  parts.  The  first  of  these  minor 
sub-divisions  is  expressed  by  Appellant  as  follows : 


(a)  "A  mortgagor  may  remain  in 
possession  of  mortgaged  property,  selling 
it  at  retail,  without  rendering  the  mort- 
gage void." 


This  declaration  is  distinctly  incorrect  and  mislead- 
ing, unless  there  be  added  "provided  he  is  in  possession 
as  agent  of  the  mortgagee,  and  the  proceeds  of  the 
sales  are  accoimted  for  and  turned  over  to  the  mort- 
gagee to  be  applied  upon  the  mortgage  indebtedness." 

The  Appellant  cites  Oregon  cases,  with  the  doc- 
trine of  which  it  must  be  assumed  to  be  familiar,  render- 
ing this  clear,  and  the  conclusion  follows  that  it  under- 
stands the  significance  of  this  proviso,  but  omitted  it 
because  its  acts  in  the  instant  case  were  in  direct  con- 
travention thereto. 

Oregon  cases  holding  in  accordance  with  the  con- 
tention of  the  trustee  here  are  referred  to  by  Appellant, 
but  glibly  explained  away  on  the  theory  that  the  mort- 
gage in  those  cases  was  declared  void  because  ''for  the 
benefit  of  the  mortgagor.     The  temerity  of  Appellant 
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in  this  regard  is  little  less  than  startling,  when  it  is 
borne  in  mind  that  such  is  precisely  the  situation  in  the 
instant  case,  according  to  the  findings  of  the  Special 
Master,  which  Appellant  does  not  attack ! 

Thus,  Appellant  avoids  Orton  vs.  Orton,  7  Ore.  748, 
holding  such  a  chattel  mortgage  invalid  because,  says 
Appellant,  in  that  case,  "the  mortgagor  applied  the  pro- 
ceeds realized  from  the  daily  sales  to  his  own  use." 

The  audacity  of  this  "distinction"  will  be  appreci- 
ated when  reference  is  had  to  the  opinion  of  the  Court 
below,  wherein,  referring  to  the  provision  of  the  instru- 
ment with  reference  to  the  account  of  sales,  the  learned 
Judge  remarked: 


"This  latter  clause  (i.  e.,  accounting, 
etc.),  was  not  observed,  hut  Sondheim 
bought  the  stock  of  goods,  assumed  con- 
trol of  it,  sold  and  disposed  of  it  in  the 
regular  course  of  business,  deposited  the 
proceeds  to  his  individual  account  in  this 
bank  and  checked  them  out  as  he  satw 
proper."    (Transcript  of  Record,  p.  78.) 


The  jNIaster  found  the  same  facts  and  there  is  no 
appeal  from  these  findings.  It  is  manifest,  therefore, 
that  the  conduct  of  the  transaction  in  the  instant  case 
comes  precisely  within  the  inhibition  of  the  Oregon 
courts. 

Bremer  vs.  Fleckenstein,  9  Ore.  274,  gives  Appellant 
no  concern,  because  it  quotes  the  Court  in  that  case  as 
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saying:  "We  find  the  mortgagor  in  reality  under  no 
more  restraint  than  if  the  mortgage  had  not  been  in 
existence."  If  the  mortgagor  had  any  more  freedom 
than  Sondheim  had,  as  above  set  forth,  the  Appellant 
has  not  pointed  out  the  particulars  in  which  such  ultra- 
liberty  appears. 

See  to  the  same  effect : 

Aiken  vs.  Pascid,  ID  Ore.  493; 
Fisher  vs.  Kelly,  13  Ore.  1. 

Appellant  then  argues  that  the  "later"  Oregon 
decisions  fully  uphold  the  right  of  a  mortgagor  to  remain 
in  possession,  selling  at  retail.  Again,  we  assert  that 
the  significant  proviso  with  reference  to  the  actual 
accounting  not  only  being  required  in  the  mortgage 
itself,  but  actually  followed  in  the  course  of  the  transac- 
tion, is  a  ^ne  qua  non  of  validity. 

The  first  of  these  "later"  decisions  cited  by  Appellant 
is  Currie  vs.  Bowman,  25  Ore.  364,  in  which  the  Supreme 
Court  distinctty  found  (see  pages  383-384)  "that  the 
mortgagor  did  account  for  mid  pay  over  the  proceeds 
of  the  stock."  Because  of  the  selling  of  a  few  small 
items  on  credit  the  mortgagee  took  j^ossession  of  the 
stock  and  proceeded  to  sell  it  himself.  The  Court  said 
that  the  mortgagor  "was  vigilant"  and  that  his  con- 
duct showed  he  intended  the  terms  of  the  mortgage  "to 
be  strictly  observed,  and  that  any  departure  therefrom 
would  not  be  tolerated." 

Just  what  aid  or  comfort  Appellant  gathers  from 


15 

that  decision  is  not  apparent.  Appellant  was  the  reverse 
of  vigilant,  according  to  the  learned  Judge  of  the  Dis- 
trict Court,  and  according  to  the  Special  Master.  There 
is  no  pretense  of  an  account  of  sales  and  no  restriction 
of  any  character  imposed  upon  Sondheim  in  his  utiliza- 
tion of  the  proceeds. 

The  next  "later"  decision  cited  is  Sabin  vs.  Wil- 
kins,  31  Ore.  450,  where,  says  the  Appellant,  "the  Court 
again  upholds  the  chattel  mortgage  which  permits  the 
mortgagor  to  remain  in  possession  selling  at  retail."  In 
that  case  the  Supreme  Court  distinctly  pointed  out 
(page  458)  that  the  mortgage  "permits  the  mortgagor 
to  retain  possession  of  the  property,  but  expressly  for- 
bids the  sale  or  disposal  of  it,  or  of  any  part  thereof  by 
the  mortgagor.  The  testimony  showed  that  the  mort- 
gagee herself  took  charge  of  the  business,  took  all  of  the 
receipts  and  disbursed  them  herself.  There  was  no  testi- 
mony whatsoever  tending  to  show  that  the  mortgagor 
sold  anything  from  the  store  himself  or  that  he  obtained 
or  used  any  of  the  proceeds  of  the  sales.  It  will  be  quite 
apparent  from  the  most  cursory  reading  of  this  decision 
that  it  was  based  particularly  on  the  fact  that  the  mort- 
gagor was  not  2:)ermitted  to  conduct  the  business  in  the 
usual  course,  as  before,  or  to  use  or  appropriate  the  pro- 
ceeds of  the  sales  for  his  own  use  and  benefit.  In  fact  it 
is  distinctly  stated  at  page  456  that  such  a  mortgage 
should  be  held  invalid,  whenever  it  appears  "either  upon 
the  face  of  the  mortgage  or  by  parole  evidence  aliunde, 
that  the  mortgagee  of  personal  property  has  given  the 
mortgagor  unlimited  power  and  authority  to  dispose  of 
the  property  in  the  usual  course  of  trade  for  his  own  use 
and  benefit."     And  the  Court,  further  discussing  the 
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matter,  says,  in  substance,  that  whether  the  objection- 
able feature  appears  in  the  mortgage  itself,  or  where 
made  by  independent  agreement,  express  or  implied, 
either  at  the  time  the  mortgage  was  entered  into  or  sub- 
sequently thereto,  the  mortgage  is  thereby  converted 
into  an  instrument  for  the  benefit  of  the  mortgagor  and 
is  fraudulent,  and  void  from  the  time  such  purpose  is 
promoted. 

We  assert,  without  fear  of  successful  contradiction, 
that  there  has  been  no  deviation  from  the  doctrine  of 
Bremer  vs.  Fleckenstein,  9  Oregon  266. 


The  latest  decision  of  the  Supreme  Court  of  Oregon 
on  this  subject  indicates  firm  adherence  to  the  funda- 
mental importance  of  the  proviso  with  regard  to  the 
actual  conduct  of  the  parties  in  the  operation  of  the 
transaction.  We  refer  to  the  case  of  Gregg  vs.  Mueller, 
133  Pac.  94.  In  that  case  a  mortgage  was  executed 
upon  a  shifting  stock  of  goods,  the  instrument  requiring 
the  mortgagor  to  account  for  sales,  iln  actual  practice, 
however,  the  mortgagor  was  permitted  to  make  sales 
without  accounting  for  the  proceeds,  and  the  Court  held 
that  the  mortgage  was  fraudulent  and  void.  It  is  true 
in  that  case  the  element  of  actual  fraud  was  present,  but 
the  decision  fairly  enunciates  the  following  principles  of 
law  as  applicable  to  chattel  mortgages  on  shifting  stocks 
of  goods  in  the  State  of  Oregon. 

That  a  mortgage  on  a  shifting  stock,  where  posses- 
sion remains  in  the  mortgagor  with  power  of  disposition, 
in  the  usual  course  of  trade,  is  void,  unless  the  mortgage 
contains  a  provision  for  an  accounting  to  the  mortgagee 
and  application  of  the  moneys  in  payment  of  the  debt 


17 

secured,  and  such  provision  for  accounting  is  made  in 
good  faith  and  no  laches  occurs  on  the  part  of  the  mort- 
gagee in  the  shape  of  permitting  the  mortgagor  to  devi- 
ate from  the  strict  terms  of  the  mortgage  with  regard  to 
such  accounting  and  application  of  the  proceeds. 

Accordingly,  the  Court  held  that  although  the  mort- 
gage on  its  face  was  a  valid  mortgage  in  that  it  provided 
for  an  accounting,  yet,  inasmuch  as  the  mortgagee  by 
reason  of  his  laches,  permitted  the  mortgagor  to  neg- 
lect such  accounting  he  thereby  converted  the  mortgage 
into  an  instrument  for  the  benefit  of  the  mortgagor,  thus 
raising  an  indisputable  presumption  of  fraud. 


It  is  also  a  fact,  which  we  believe  this  Court  will 
not  regard  as  of  minor  significance,  that  this  contention 
on  the  part  of  the  Appellant  as  to  the  effect  of  the  decis- 
ion of  the  Oregon  Supreme  Court  was  presented  to 
District  Judge  Bean,  himself  formerly  a  member  of 
the  Oregon  Supreme  Court  and  a  participant  in  some 
of  the  decisions  referred  to,  and  this  learned  Judge  disa- 
greed with  Appellant's  comprehension  of  these  decis- 
ions, stating  his  disagreement  in  this  language:  (Tran- 
script of  Record,  p.  79.) 


*  *  *  "as  I  understand  the  decis- 
ions of  the  Oregon  Courts,  a  mortgage  on 
a  shifting  stock  of  goods  where  the  mort- 
gagor is  permitted  to  remain  in  posses- 
sion and  sell  and  dispose  of  it  in  the  regu- 
lar course  of  business,  appropriate  to  his 
own  use,  or  use  as  he  may  see  proper,  is 
void  as  to  creditors,  and  therefore  this  in- 
strument, I  take  it,  is  a  void  instrument 
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and  did  not  give  the  bank  any  preference 
over  the  other  creditors  of  this  concern." 


Appellant,  however,  lays  as  a  flattering  unction  to 
its  soul,  the  finding  that  "the  agreement  was  given  in 
good  faith  and  to  secure  a  bona  fide  debt."  (Appel- 
lant's Brief,  p.  18.)  The  vice  of  this  and  similar  transac- 
tions lies,  however,  not  in  the  question  of  the  subjective 
state  of  mind  of  the  mortgagee,  but  in  the  effect  upon 
the  creditors  and  those  who  have  a  right  to  object  to  any 
such  false  situation  as  would  arise  from  the  rendering 
possible  for  a  creditor  by  calling  itself  secured,  to  permit 
a  debtor  the  retention  of  his  property  and  its  conversion 
into  money,  with  the  immunity  of  the  money  from  the 
claims  of  his  ereditors,  while  not  requiring  that  it  be 
applied  in  reduction  of  the  secured  claim. 

This  was  distinctly  pointed  out  by  the  United  States 
Supreme  Court  in  Knapp  vs.  Trust  Company,  216  U.  S. 
545,  where  that  Court,  applying  Wisconsin  statutes 
identical  in  terms  with  Sections  799  and  7407  Lord's 
Oregon  Laws,  held  that  notwithstanding  a  finding  of 
the  eocistence  of  good  faith,  a  mortgage  which  permitted 
the  exercise  of  control  by  the  mortgagor  over  property 
left  in  his  possession  was  void  as  to  creditors. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
has  furthermore  stated  its  understanding  of  the  doc- 
trine of  the  Oregon  cases,  in  Peterson  vs.  Sabin,  214 
Fed.  234,  in  the  following  language : 


"That  court  (the  Supreme  Court  of 
Oregon)  has  distinctly  held  that  where  a 
mortgagee  has  given  the  mortgagor  un- 
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limited  power  to  dispose  of  the  mortgaged 
property  for  his  own  use,  the  mortgage  is 
void  as  to  creditors  of  the  mortgagor, 
€ven  if  there  was  no  actual  fraudulent  in- 
tent on  the  part  of  either  of  the  parties  to 
the  mortgage."  (Italics  ours.)  Citing 
Orton  vs.  Orton,  7  Ore.  478;  33  A.  S.  R. 
717;  Jacobs  vs.  Ervin,  9  Ore.  52. 


And  while  the  Special  Master  does  acquit  the  bank 
of  any  actual  intention  to  defraud  the  creditors,  he 
makes  this  just  and  pertinent  criticism  of  the  flagrant 
course  of  the  bank  from  the  standpoint  of  creditors: 
(Transcript  of  Record,  p.  41.) 


"In  the  first  place,  this  mortgage  never 
was  recorded,  which,  in  itself,  is  a  promi- 
nent piece  of  vice,  and  the  manner  in 
which  the  parties  conducted  themselves 
under  the  mortgage  cannot  be  justified 
upon  any  ground  whatever.  Sondheim 
was  in  the  sole  and  exclusive  possession 
as  the  owner ;  he  sold  as  he  pleased ;  bought 
as  he  pleased;  rendered  no  account  what- 
ever to  the  bank,  though  it  was  stipulated 
that  he  should;  the  money  derived  from 
sales  was  deposited  to  his  general  account 
in  the  same  bank  and  checked  out  by  him 
unrestrained;  indeed,  the  slight  protective 
measure  agreed  upon  aliunde  the  mort- 
gage, that  he  should  pay  on  his  notes 
$500.00  per  week,  was  ignored  and  finally 
charged  by  the  bank  against  his  general 
account,  perhaps  from  monej^'s  received 
by  him  from  other  sources.  As  I  have 
pointed  out,  there  teas  not  an  indication, 
either  off  or  on  the  record,  hy  tvhich  any 
person  could  hare  been  teamed  that  the 
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hank  had  the  remotest  claiin  upon  this 
store,  and  hence  it  was,  perhaps,  that 
Sondheini  was  able  to  secure  credit  for 
merchandise  running  into  the  thousands 
of  dollars  after  this  mortgage  was  given. 
Whether  so  intended  or  not,  this  was  a 
fraud,  beyond  dispute,  and  I  do  not  think 
creditors  are,  or  should  be,  boumd  by  an 
arrangement  fraught  with  such  entire 
absence  of  candor  or  open  dealing.  The 
effect  of  it  was  to  conceal  from  the  credit- 
ors completely  the  fact  that  Sondheim's 
property  was  encumbered,  to  enable  him 
to  sell  and  dispose  of  it  regardless  of  that 
fact,  and  thus  to  hinder  and  delay  them. 
To  this  the  bank  was  a  party  and  must  be 
held  to  have  intended  what  its  attitude 
accomplished." 


The    next    minor    sub-division    is    thus    stated    by 
Appellant : 


"(b)  The  presumption  of  fraud 
raised  by  Section  799,  L.  O.  L.,  is  a  dis- 
putable one  and  is  overcome  by  evidence 
that  a  mortgage  is  executed  in  good  faith 
and  for  a  valuable  consideration." 


We  shall  deal  very  briefly  with  this  contention,  which 
seeks  to  avoid  the  consequences  of  the  failure  to  record 
the  instrument,  asserting  that  that  failure  creates  not  a 
conclusive  but  a  disputable  presumption  of  fraud,  and 
that  inasmuch  as  there  was  a  finding  of  good  faith,  the 
agreement  is  left  valid  and  binding.  The  trustee  did 
not  base  his  claim  of  invalidity  on  the  mere  "failure  to 
record."     The  chattel  mortgage,  if  the  agreement  is  a 
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chattel  mortgage,  is  void  because  in  its  operation  it  was 
a  fraud  upon  the  creditors  for  reasons  pointed  out  fully 
in  the  preceding  sub-division,  and  as  stated  by  the  U.  S. 
Supreme  Court  in  the  case  of  Knapp  vs.  Trust  Co.,  216 
U.  S.  545, — i.  e.,  the  good  faith  of  the  mortgagee,  who 
permits  such  a  fraud  upon  the  general  creditors,  does 
not  confer  sanctity  on  the  transaction. 


The  third  minor  sub-division  is  stated  by  Appellant 
as  follows: 


"(c)  Possession  of  mortgaged  prop- 
erty by  a  mortgagee  under  an  unrecorded 
chattel  mortgage  before  the  lien  of  any 
creditor  attaches,  makes  such  a  mortgage 
good  against  every  one." 


Proceeding  to  argue  the  correctness  of  this  state- 
ment, Appellant  remarks  that  the  decisions  are  numer- 
ous on  the  point,  and  cites  three,  and  one  text  writer. 
This  Court,  we  apprehend,  is  particularly  interested  in 
what  the  Supreme  Court  of  Oregon  says  on  the  sub- 
ject. The  Appellant  calls  attention  at  page  20  of  its 
Brief  to  the  case  of  Cook  vs.  Cooper,  18  Ore.  142,  which 
deals  with  the  right  of  a  mortgagee  to  take  possession 
of  mortgaged  property  after  default,  etc.,  and  which  is 
ii^jt  «ven  remotely  in  point,  and  the  Appellant  carefully 
refrains  from  calling  the  Court's  attention  to  the  case 
of  Pierce  vs.  Kelly,  25  Ore.  95,  in  which  Mr.  Justice 
Bean  gave  a  clear  exposition  of  the  meaning  of  the 
requirement  of  the  Oregon  statutes  with  regard  to  an 
immediate  change  of  possession  as  a  pre-requisite  to  the 
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validity  of  a  transaction  based  on  an  unrecorded  instru- 
ment. 


Said  Judge  Bean: 


"By  sub-division  40  of  section  776  of 
Hill's  Code  it  is  provided,  in  substance, 
that  every  mortgage  of  personal  property, 
capable  of  immediate  delivery,  which  is 
not  filed  or  recorded,  shall  be  presump- 
tively fraudulent  as  to  creditors,  of  the 
mortgagor  unless  it  is  accompanied  by  an 
immediate  delivery  and  be  followed  by  an 
actual  and  continued  change  of  possession. 
In  this  case  the  mortgage  was  not  filed 
or  recorded,  and  hence  this  presumption 
would  attach  unless  there  was  an  actual 
and  continued  change  of  possession  of 
the  mortgaged  property.  The  change  of 
possession  necessary  to  overcome  and  re- 
but this  presumption  must  be  actual,  and 
not  merely  constructive  or  legal;  it  must 
be  effected  in  a  way  calculated  to  give 
notice  to  the  public  that  there  has  been  a 
change  in  the  ownership  of  control  of  the 
property,  and  a  mere  constructive  posses- 
sion, or  one  taken  bj^  words  and  inspection, 
will  not  satisfy  the  statute.  Cobbey,  Chat- 
tel Mortgages,  Sec.  497.  The  possession 
of  the  mortgage  must  be  exclusive,  and 
accom^panied  with  such  outward  acts  and 
indicia  of  ownership  as  will  apprise  the 
public,  and  particularly  those  who  are 
accustomed  to  deal  with  the  parties,  that 
the  goods  have  changed  hands,  and  the 
possession  has  passed  from  the  mortgagor 
to  the  mortgagee.  There  must  be  a  com- 
plete change  in  the  dominion  and  control 
over  the  property,   and  a  concurrent  or 
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joint  possession  with  the  mortgagor  is  not 
sufficient  (McKibbin  vs.  Martin,  64  Pa. 
352,  3  Am  Rep.  588;  Kitchen  vs.  Rein- 
sky,  42  ]Mo.  437,)  although  where  there 
is  such  a  change  in  the  possession  and  con- 
trol there  perhaps  can  be  no  legal  objec- 
tion to  the  employment  of  the  mortgagor 
to  render  services  in  and  about  the  busi- 
ness,  as   any   other   agent   or   employe." 

(Italics  ours.) 


The  cashier  of  the  bank  admitted  that  the  bank  did 
not  give  any  notice  of  its  claim  on  the  store  or  stock; 
that  Sondheim  conducted  the  store  exactly  as  he  con- 
ducted his  other  stores ;  that  Sondheim  made  other  pur- 
chases of  stock  on  which  the  bank  kept  no  check;  that 
the  bank  did  not  pay  the  salary  of  any  employee  of 
Sondheim's;  that  Sondheim  made  no  reports;  that  no 
check  was  kept  on  the  proceeds  of  sales,  but  Sondheim 
was  given  unlimited  power  of  disposition  thereof. 

There  is  no  question  under  this  testimony  that  the 
bank  did  not  have  possession  of  the  stock  at  any  time 
before  November  13,  1914,  as  possession  is  to  be  under- 
stood in  the  light  of  Judge  Bean's  construction  of  the 
statute.  When  it  did  take  possession,  a  few  hours  before 
attachment,  its  possession  was  not  open,  exclusive  or 
notorious,  nor  was  it  taken  or  continued  in  such  a  man- 
ner as  to  give  its  possession  these  attributes. 

On  November  13,  1914,  when  Sondheim's  disappear- 
ance had  remained  unexplained  for  days,  the  bank,  after 
becoming  apprised  of  the  fact  that  suits  had  been  insti- 
tuted by  creditors  against  Sondheim  and  writs  of  attach- 
ment issued,  a  few  hours  before  the  levy  of  attachments 
was  made  placed  a  man  named  Eftland  in  charge  of  the 
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stock  (Special  Master's  Report,  Transcript,  page  35,) 
all  other  original  employees  of  Sondheim  remained.  The 
only  change  in  the  situation  was  the  addition  of  Eftland 
to  the  corps  of  clerks.  This  was  the  first  suggestion 
of  any  change  of  possession.  This  took  place,  it  is  con- 
ceded, three  weeks  after  the  execution  and  delivery  of 
the  chattel  mortgage  or  agreement  under  attack.  The 
Orgon  statutes  in  both  instances  precisely  and  explicitly 
declare  that  the  only  change  of  possession  which  applies 
is  the  "immediate."  change,  i.  e.,  one  made  promptly 
upon  the  execution  and  delivery  of  the  instrument.  The 
failure  to  record,  therefore,  was  not  cured  by  this  belated 
taking  of  possession. 

Inasmuch  as  this  question  must  be  determined  in 
the  light  of  the  statutes  of  the  particular  state  in  which 
the  transaction  occurs,  decisions  from  other  states,  un- 
less the  statute  of  such  state  contains  precisely  the  same 
terminology  as  the  Oregon  statute,  are  not  instructive. 
The  truth  of  this  observation  will  be  apparent  from  a 
consideration  of  the  case  of  Martin  vs.  Halloway,  16 
Idaho  513,  cited  in  this  connection  by  Appellant  at  page 
21  of  its  Brief,  as  authority  for  the  doctrine  that  pos- 
session cures  the  defect  if  it  occurs  prior  to  the  acquir- 
ing of  any  specific  lien. 

An  examination  of  the  (Idaho  statute  under  review 
in  that  case  will  show  that  the  word  "immediate"  used 
in  the  Oregon  statute  is  omitted.  It  provides  that  change 
of  possession  cures  a  failure  to  record,  but  this  change  is 
not  required  to  be  an  inmiediate  one.  The  case,  there- 
fore, is,  of  course,  not  in  point  in  Oregon. 
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For  the  convenience  of  the  Court  we  append  signifi- 
cant sections  of  the  Oregon  Code: 

Sec.  799   (sub-section  40)   L.  O.  L.: 


"Every  sale  of  personal  property, 
capable  of  immediate  delivery  to  the  pur- 
chaser, and  every  assignment  of  such 
property,  by  way  of  mortgage,  or  security, 
or  upon  any  condition  whatever,  unless 
the  same  be  accomjDanied  by  an  irjimediate 
delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession,  creates  a 
presumption  of  fraud  as  against  the  cred- 
itors of  the  seller  or  assignor,  during  his 
possession,  or  as  against  subsequent  pur- 
chasers in  good  faith  and  for  a  valuable 
consideration,  disputable  only  by  making 
it  appear  on  the  part  of  the  person  claim- 
ing under  such  sale  or  assignment  that  the 
same  was  made  in  good  faith,  for  a  suffi- 
cient consideration,  and  without  intent  to 
defraud  such  creditors  or  purchasers;  but 
the  presumption  herein  specified  does  not 
exist  in  the  case  of  a  mortgage  duly  filed 
or  recorded  as  provided  by  law;" 


Section  7407: 


"Every  mortgage,  deed  of  trust,  con- 
veyance, or  instrument  of  writing  in- 
tended to  operate  as  a  mortgage  of  per- 
sonal property,  either  alone  or  with  real 
property,  hereafter  made,  which  shall  not 
be  accompanied  with  immediate  delivery 
and  followed  by  the  actual  and  continual 


change  of  possession  of  the  personal  prop- 
erty mortgaged,  or  which  shall  not  be 
recorded  as  provided  in  Section  7405,  shall 
be  void  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith  and  for  a 
valuable  consideration  of  the  same  per- 
sonal property,  or  any  portion  thereof." 


(It  will  be  borne  in  mind  that  this  instrument  was 
never  recorded. ) 

We  wish  to  emphasize  in  this  connection  that  the 
only  effect  even  immediate  change  of  possession  would 
have  had,  would  be  to  cure  a  failure  to  record.  Appel- 
lant overlooks  the  fact  that  recordation  of  this  instru- 
ment would  not  have  given  it  validity.  In  the  case  of 
Bremer  vs.  Fleckenstein,  and  in  the  other  Oregon  cases 
in  which  the  doctrine  of  the  Bremer  case  was  approved 
and  followed,  the  mortgage  was  actually  recorded,  but 
was  nevertheless  held  to  be  void  for  the  reasons  already 
referred  to  at  length. 

The  precise  contention  made  by  Appellant  in  this 
connection  was  adversely  disposed  of  by  District  Judge 
Bean  in  the  case  of  Schaupp  vs.  Miller,  206  Fed.  255. 
The  facts  in  the  Schaupp  case  were  much  stronger 
against  the  trustee  than  in  the  instant  case,  the  mort- 
gage there  having  been  recorded  and  the  possession  hav- 
ing been  taken  by  the  mortgagee  two  months  before 
the  adjudication  in  bankruptcy.  Nevertheless,  inas- 
much as  by  the  acts  of  the  parties  the  mortgagor  had 
been  permitted  to  continue  in  possession,  selling  the 
goods  at  retail  in  the  usual  course  of  business  and  not 
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accounting  for  the  proceeds,  the  Court  held  that  the 
mortgage  was  void  and  that  the  invalidity  was  not  cured 
by  the  taking  possession  on  the  part  of  the  mortgagee 
some  two  months  before  the  adjudication. 

That  the  point  raised  by  Appellant  here  is  clearly 
involved  and  fully  considered  in  the  Schaupp  case  is 
apparent  from  the  following  excerpt  from  the  opinion 
of  Mr.  Justice  Bean: 


"From  the  facts  as  so  stipulated,  it  is 
apparent  that  the  mortgages  were  origin- 
ally invalid,  but  the  position  of  the  defend- 
ant is  that  the  possession  taken  by  him  in 
pursuance  of  the  terms  of  the  mortgage 
before  the  adjudication  and  before  other 
creditors  had  seized  the  property  cured 
the  defect.  The  effect  of  a  mortgagee 
taking  possession  of  property  covered  by 
a  mortgage  like  the  one  in  question  has 
been  much  discussed  by  the  courts,  and 
there  is  not  entire  harmony  in  the  decis- 
ions. It  seems  to  depend  on  whether  the 
mortgage  is  regarded  as  fraudulent  in 
fact  and  void  ab  initio,  or  only  presump- 
tively fraudulent.  In  Oregon  such  a  mort- 
gage is  held  to  be  fraudulent  in  fact  and 
from  the  beginning,  for  the  reason  as 
stated  b}""  Mr.  Justice  Moore  in  Fisher  vs. 
Kelly,  30  Ore.  1,  46  Pac.  146:  "It  is  for 
the  mortgagor's  own  use  and  benefit." 

(Citing  Orton  vs.  Orton,  7  Ore.  478, 
and  other  Oregon  cases.     *     *     *     * 

Where  such  a  rule  prevails,  the  courts 
generally  hold  that  possession  taken  by  the 
mortgagee  does  not  purge  the  original 
transaction  of  its  fraudulent  character, 
because  a  void  instrument  cannot  be  the 
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foundation    of    a    valid    lien."       Citing 
numerous  cases. 


The  next  minor  sub-division  adopted  by  the  Appel- 
lant is  thus  stated: 


*'(d)  Even  without  a  change  of  pos- 
session, an  unrecorded  mortgage  given  in 
good  faith  is  good  against  every  one  but 
subsequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  considera- 
tion of  the  same  personal  property." 


It  is  then  argued  that  inasmuch  as  Section  7407,  L. 
O.  L.,  declaring  invalid  instruments  intended  to  operate 
by  way  of  mortgage,  where  same  are  not  recorded,  and 
there  is  no  immediate  change  of  possession,  limits  the 
class  as  to  which  the  invalidity  results,  to  subsequent  pur- 
chasers and  mortgagees  in  good  faith  and  for  a  valuable 
consideration;  the  trustee  not  being  a  member  of  this 
class,  the  failure  to  record  or  transfer  possession  does  not 
concern  the  trustee. 


Reliance  is  placed  by  Appellant  on  the  case  of  Wil- 
liams vs.  Bank,  48  Oregon  571,  in  which  the  Court  held 
that  one  who  had  actual  notice  of  a  prior  mortgage,  even 
though  unrecorded,  could  not  claim  to  be  a  mortgagee 
in  good  faith.  Appellant  is  apparently  oblivious  of  the 
fact  that  in  the  case  of  Williams  vs.  Bank,  there  was 
no  question  as  to  the  validity  of  the  mortgage.  The 
only  question  was  whether  an  otherwise  valid  mortgage 
should  be  held  void  as  to  a  subsequent  mortgagee  who 
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had  actual  notice  of  the  prior  valid  mortgage,  though 
the  latter  was  not  recorded. 

Manifestly  we  are  not  concerned  with  any  such  ques- 
tion. (It  is  constantly  to  be  borne  in  mind  that  in  none 
of  the  Oregon  cases  declaring  chattel  mortgages  on 
shifting  stocks  of  goods,  with  unrestrained  possession 
of  the  mortgagor,  either  by  the  terms  of  the  instrument 
or  in  actual  practice,  void  for  reasons  of  public  policy, 
is  the  question  of  recordation  or  non-recordation 
even  remotely  involved.  In  point  of  fact,  as  heretofore 
stated,  in  Bremer  vs.  Fleckenstein  and  kindred  cases, 
the  mortgage  mas  recorded.  See  also  Seaupp  vs. 
Miller,  206  Fed.  575. 

While  it  is  believed  that  this  sufficiently  answers  the 
contention  of  the  Appellant  in  this  regard,  we  respect- 
fully call  the  Court's  attention  to  Section  799,  L.  O.  L., 
which  provides  that  every  assignment  of  personal  prop- 
erty by  way  of  security,  unless  the  same  be  accompanied 
by  immediate,  actual  and  continued  change  of  possession, 
is  presumed  to  be  fraudulent  not  only  as  to  mortgagees 
and  purchasers,  but  as  to  the  "creditors  of  the  seller,  or 
assignor,  during  his  possession." 

However,  we  reiterate  that  the  reason  the  bank's 
claim  of  lien  is  without  merit  is  not  because  of  any  statu- 
tory provision  as  to  recordation,  but  because  of  a  basic 
equitable  jmnciple  followed  in  practically  every  state  in 
the  Union,  with  or  without  express  provision  of  statute, 
and  based  upon  the  principles  of  common  honesty  and 
fair  dealing.  As  was  said  In  re  Rasmussen,  176  Fed. 
704,  commenting  upon  the  case  of  Orton  vs.  Orton, 
7  Ore.  478: 
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"In  this  decision  the  Court  merely  en- 
forced a  rule  of  general  application — that 
a  possession  that  is  inconsistent  with  the 
conveyance  is  a  fraud  in  law.  And  the 
rule  is  necessarily  the  same  whether  the 
possession  is  retained  by  the  vendor,  or  is 
transferred  to  the  vendee,  contrary  to  the 
conditions  of  the  sale  or  inconsistently 
with  its  purpose. 

The  property  claimed  in  the  present 
case  was  delivered  to  the  bankrupt  with 
the  intention  that  it  should  be  sold  by  him 
in  the  course  of  his  business  as  a  merchant. 
The  bankrupt's  possession  was  in  itself  in- 
consistent with  the  express  terms  of  some 
of  the  agreements  of  sale,  and  its  purpose 
was  inconsistent  with  all  of  them." 


III. 


THE  AUTHORITY  OF  THE  TRUSTEE  TO 
MAINTAIN  THIS  SUIT. 

This  point  is  discussed  by  the  Appellant  under  the 
heading : 

"The  trustee  is  without  authority  to 
maintain  this  proceeding." 

(The  argument  in  this  regard  has  no  reference  to 
the  nature  of  the  proceeding  which  was  the  subject  of 
stipulation,  and  specifically  concurred  in  by  Appellant's 
Answer. ) 
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The  contention  of  the  Appellant  in  this  connection 
is  that  no  creditor  had  secured  a  lien  upon  the  personal 
property  at  the  time  the  bank  took  possession  of  it  an 
hour  before  the  levy  of  the  attachment,  and  hence  the 
trustee  secured  no  greater  rights  than  the  bankrupt  him- 
self had.  The  trustee,  contends  the  Appellant,  simply 
stood  "in  the  shoes  of  the  bankrupt." 

What  Appellant  really  means  and  what  some  of  the 
decisions  and  some  of  the  text-writers  employing  similar 
language  loosely,  really  mean,  is  that  the  trustee,  as  to 
property  not  reduced  into  possession,  does  not  have  the 
rights  of  a  creditor  holding  a  lien  upon  that  particular 
property. 

It  was  never  the  law  before  the  Amendment  of  Sec- 
tion 47  (a)  of  the  Bankruptcy  Act  in  1910,  and  cer- 
tainly not  since  the  Amendment  of  1910,  that  the  trus- 
tee did  not  have  the  rights  of  an  ordinary,  simple  con- 
tract creditor  of  the  bankrupt.  The  trustee,  as  a  mat- 
ter of  fact,  represents  the  creditors  and  stands  "in  the 
shoes  of  the  creditors."  If  a  proposition  which  is 
apparently  axiomatic  needs  demonstration,  it  would  be 
a  simple  matter  to  sustain  the  accuracy  of  this  statement, 
but  it  is  believed  that  the  statement  suffices. 

The  whole  Argument  of  Appellant  in  this  connec- 
tion is  based  on  the  assumption  that  the  instrument  con- 
strued as  a  mortgage  is  invalid  only  as  to  lien  creditors. 
This  is  its  major  premises.  The  trustee,  says  Appel- 
lant, is  not  a  lien  creditor  under  the  Amendment  of 
1910.  This  is  its  minor  premise,  and  its  conclusion  natu- 
rally follows  that  the  trustee  "is  clearly  without  author- 
ity to  maintain  this  proceeding." 

The  only  weakness  of  the  syllogism  is  the  utter  in- 
correctness of  the  major  premises,  but  this  defect  greatly 
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impairs  the  value  of  the  conclusion.  Thus,  in  the  case  of 
In  re  Flatland,  196  Fed.  310,  the  opinion  dealing  with 
the  right  of  a  trustee  to  attack  a  mortgage,  specifically 
excepts  from  its  operation  cases  where  the  disposition  of 
property  by  the  bankrupt  was  void  because  fraudulent. 
In  the  Flatland  case  the  lien  under  attack  was  conceded 
to  be  a  valid,  equitable  lien. 

The  precise  contention  made  by  Appellant,  i.  e.,  that 
the  invalidity  is  only  as  to  lien  creditors,  was  raised  and 
answered  by  the  Supreme  Court  of  Oregon  in  the  case 
of  Jacobs  Bros.  vs.  Ervin,  9  Ore.  52.  There  a  mortgage 
has  been  executed  and  the  mortgagor  retained  unlimited 
power  of  disposition  without  accounting.  Subsequently 
the  mortgagor  made  a  general  assignment.  The  mort- 
gagee, resisting  the  claims  of  the  assignee,  contended 
that  even  though  the  mortgage  was  void  under  the  doc- 
trine of  Bremer  vs.  Fleckenstein,  yet  the, assignee,  being 
subrogated  to  the  rights  of  general  creditors,  only,  and 
there  being  no  lien  ereditors,  the  assignee  had  no  stand- 
ing in  court.  The  Supreme  Court  thus  answered  this 
contention  at  page  59: 


"The  right  of  the  general  creditors  to 
impeach  or  resist  a  fraudulent  transfer  or 
incumbrance  attaches  to  the  property,  and 
we  can  conceive  no  inconsistency  in  hold- 
ing that  that  right  vests  in  the  assignee 
under  the  assignment  which  they  have 
assented  to.  He  is  the  trustee  of  the  cred- 
itors, as  well  as  of  the  debtor,  and  holds  the 
property  assigned  to  him  in  trust  for  the 
payment  of  their  claims  against  the  debtor. 
With  their  consent  he  has  taken  the  title 
and  possession  of  the  property  and  repre- 
sents the  interest  which  they  have  in  it. 
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and  it  would  be  a  narrow  construction,  in- 
deed, that  would  deny  that  he  represents 
their  whole  interest;  especially  would  this 
be  the  case  where  it  so  plainly  appears,  as 
it  does  in  such  cases  as  the  present, 
that  such  a  power  is  necessary,  in  a  vital 
degree,  to  enable  him  to  effectually  ad- 
minister his  trust." 


The  Court  said  further  in  that  case  that  it  had  not 
been  cited  to  nor  had  it  been  able  to  find  a  single  deci- 
sion denying  to  the  assignee  under  a  voluntary  assign- 
ment, even  at  common  law,  the  right  to  resist  the  en- 
forcement of  a  mortgage,  valid  as  to  the  assignor,  but 
void  as  to  creditors,  against  the  trust  property. 

If  this  is  true,  even  as  to  a  general  assignee  under 
a  State  Insolvency  Law,  or  at  common  law,  nominated 
by  the  insolvent  debtor,  it  is,  a  fortiori,  true  of  the 
Trustee  in  Bankruptcy  selected  by  the  unsecured  gen- 
eral creditors,  and  being  in  contemplation  of  law,  the 
creditors  incarnate. 

The  case  of  In  re  Rasmussen,  136  Fed.  714,  arising 
in  Oregon,  and  which  has  been  several  times  cited  herein, 
was  decided  in  1905  prior  to  the  1910  Amendment  of 
Section  47  (a)  of  the  Bankruptcy  Act  giving  the  trus- 
tee the  rights  of  a  lien  creditor  as  to  property  coming 
into  his  hands  and  the  rights  of  a  judgment  creditor 
with  an  execution  returned  unsatisfied,  as  to  property 
not  coming  into  his  hands.  The  Court  did  not,  how- 
ever, in  that  case  hesitate  to  nullify  the  instrument  at 
the  instance  of  the  trustee,  though  this  trustee  did  not 
have  the  rights  of  a  lien  creditor  or  of  an  execution 
creditor. 

The  1910  Amendment  of  Section  47   (a)   was  en- 


34 

acted  to  extend  and  hroaden  the  powers  of  the  trustee. 
The  Appellant  here  is  asking  for  a  construction  which 
would  give  to  the  1910  Amendment  the  purpose  and 
effect  of  narrowing  the  rights  of  the  trustee,  and  the 
creditors  represented  by  him. 

If  the  trustee  had  the  right  to  attack  an  invalid 
instrument  before  the  1910  Amendment  to  Section  47 
(a),  surely  that  right  has  not  been  diminished  by  that 
Amendment  which  evinces  the  intention  of  Congress  to 
strengthen  the  trustee's  position! 

A  most  apposite  statement  with  regard  to  the  posi- 
tion of  the  trustee  here  will  be  found  in  the  Second  Edi- 
tion of  Remington  on  Bankruptcy,  Sec.  1127  3-4,  page 
1064,  in  which  that  leading  authority  on  the  subject, 
says: 


"Where  the  state  law  invalidates  a  trans- 
action as  against  any  existing  creditor, 
whether  armed  with  process  or  not,  then 
the  trustee  will  be  subrogated  to  the  right 
of  any  such  existing  creditor,  regardless 
of  the  Amendment  of  1910,  arming  him 
with  process." 


The  Appellant  also  loses  sight  of  the  fact  that  other 
sections  of  the  Bankruptcy  Act  are  to  be  considered  in 
this  connection.  The  importance  of  these  sections  and 
their  bearing  on  this  case  are  clearly  pointed  out  in  the 
thorough  report  of  the  Special  Master  (Transcript  of 
Record,  pp.  32-47.) 

The  Special  Master  calls  attention  to  Section  70a 
(5)  reading: 
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"The  trustee  *  *  *  shall  be  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt  to  all  *  *  *  (5)  property 
which,  prior  to  the  filing  of  the  petition, 
he  could,  by  any  means,  have  transferred, 
or  which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him." 

As  to  which  Remington  on  Bankrupty  says: 

"Chattel  mortgages  with  power  of  sale 
are  void  as  against  the  trustee  if  there  is 
no  agreement  that  the  proceeds  be  applied 
on  the  debt,  where  such  mortgages  are 
held  void  as  to  the  creditors  by  the  law  of 
the  state. 

"The  goods  which  the  chattel  mort- 
gage thus  authorizes  the  bankrupt  to  sell 
must  pass  to  the  trustee  under  Sec.  70 
as  being  property  which  the  bankrupt 
might  have  transferred  before  the  bank- 
ruptcy." 

Remington's  statement  in  this  regard  is  supported 
by  In  re  Rasmussen,  136  Fed.  704,  706,  where  it  is  said 
with  reference  to  this  section: 


"If  the  provision  of  the  Bankruptcy 
Act  which  vests  in  the  trustee  property 
which  prior  to  the  filing  of  the  petition 
the  bankrupt  'could  by  any  means  have 
transferred,'  is  to  have  any  application, 
it  must  operate  to  vest  the  property 
claimed  in  this  case  in  the  ti*ustee." 


And  Section  67a  of  the  Bankruptcy  Act  reads  as 
follows : 
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"Claims  which,  for  want  of  record,  or 
for  other  reasons,  would  not  have  been 
valid  liens  as  against  the  claims  of  cred- 
itors of  the  bankrupt,  shall  not  be  liens 
against  his  estate." 


An  instructive  case  completely  answering  the  con- 
tention of  the  Appellant  in  this  regard  is  that  of  Mitch- 
ell vs.  Mitchell,  12  A.  B.  R.  389,  in  which  the  Court 
said  with  reference  to  a  mortgage  which  was  valid  be- 
tween the  parties,  but  fraudulent  as  to  creditors. 


"The  title  attempted  to  be  passed  by 
such  mortgage  vests  in  such  trustee.  He 
stands  in  the  shoes  of  the  bankrupt,  but 
represents  the  creditors,  and  is  entitled 
to  possession,  and  may  bring  an  action  to 
enforce  his  right  of  possession.  He  can 
maintain  any  action  either  could  inmn- 
tcdn.  Such  an  action  is  not  analogous  to  a 
creditor's  bill,  and  it  is  no  objection  to  it 
that  the  claims  against  the  bankrupt  are 
not  in  judgment.  The  title  is  vested  in 
him  by  operation  of  law.     ***** 

It  is  argued  that  the  mortgage  in  con- 
troversy being  good  as  between  the  par- 
ties is  also  good  as  between  the  mortgagees 
and  trustee  in  bankruptcy  of  the  mort- 
gagor; but  the  rule  is  well  settled  that  the 
trustee  represents  the  rights  of  creditors, 
and  may  attack  conveyances  made  by  the 
bankrupt  in  fraud  of  creditors.  It  is  so 
provided'  in  the  statute.  The  trustee  may 
prosecute  any  suit  to  recover  assets  in  the 
hands  of  third  parties,  or  to  enforce  the 
payment  of  claims  that  could  have  been 
prosecuted    by    the    creditors   themselves 
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had  no  proceedings  in  bankruptcy  been 
instituted."     ('Italics  ours.) 


The  case  of  INlitchell  vs.  JNIitchell  was  decided  before 
the  1910  Amendment  of  Section  47  (a) . 

We  quote  again  from  the  report  of  the  Special  Mas- 
ter in  this  regard:     (Transcript  of  Record,  p.  42.) 


"I  do  not  think  it  necessary  for  the 
trustee  to  plant  his  case  upon  this  section 
(47a)  but,  if  it  were,  the  weight  of  author- 
ity is  that  it  is  not  required  there  should 
be  in  fact  creditors  with  the  designated 
liens,  but  rather,  that  the  trustee  is  deemed 
to  have,  and,  in  very  truth,  is  invested 
with,  the  potential  right  of  such  creditors; 
the  intendment  is  simply  that  his  rights 
are  to  be  measured  by  the  rules  of  law 
applicable  in  the  case  of  creditors  who 
might  have  obtained  these  advantages. 
This  must  be  so,  for,  as  one  authority 
puts  it,  'If  the  operation  of  the  amend- 
ment is  restricted  to  cases  in  which  a  cred- 
itor has  in  fact  acquired  a  lien  by  legal  or 
equitable  proceedings,  then  it  adds  noth- 
ing to  the  law  as  it  was  under  the  orginal 
act? 

In  re  Colhoun  Supply  Co.,  26  A.  B.  R. 
528,  189  Fed.  537." 


The  learned  Judge  of  the  District  Court  below,  in 
passing  upon  this  contention  of  Appellant,  said: 
(Transcript  of  Record,  pp.  79-80.) 

"It  is  also  claimed  the  Trustee  in  Bank- 
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ruptcy  is  not  in  position  to  question  the 
validity  of  this  instrument.  Prior  to  the 
Amendment  of  1910  to  the  Bankruptcy 
Act  the  trustee  was  not  clothed  with  the 
privilege  of  a  judgment  creditor,  but  to 
obviate  this  condition  the  amendment  of 
1910  was  adopted,  which  was  intended  to 
vest  in  the  trustee  the  same  rights  to  attack 
secret  unrecorded  liens  which  were  void 
under  the  state  statute  as  was  given  to  a 
judgment  creditor  under  a  state  law.  And 
under  that  provision  of  the  Bankrupty 
Act  I  take  it  that  the  Trustee  in  Bank- 
ruptcy is  in  position  to  question  the  valid- 
ity of  this  mortgage,  which  was  void  from 
the  hegirming,  and  therefore  the  decision 
of  the  Referee  in  Bankruptcy  will  be  af- 
firmed." 


CONCLUSION. 

In  what  the  Appellant  terms  its  "Conclusion,"  pages 
26-27  of  its  Brief,  it  urges  that  it  would  be  a  "harsh 
law"  which  would  defeat  the  bank's  right  to  the  proceeds 
of  this  property.  If  the  rule  is  "harsh"  as  to  the  bank 
it  was  made  so  by  the  bank  itself.  That  the  bank  was 
familiar  with  the  equitable  principle  which  prevents  it 
from  enabling  Sondheim  to  hold  his  property  free  from 
the  claims  of  creditors,  by  virtue  of  the  existence  of  a 
chattel  mortgage  designed  to  enable  him  to  retain  the 
proceeds  of  his  sales,  without  accounting  or  applying 
same  in  reduction  of  the  mortgage,  appears  from  inter- 
nal evidence — the  terms  of  the  instrument  in  contro- 
versy. 
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Certainly  the  bank  cannot  call  it  a  "harsh  law" 
which  gives  the  creditors  the  right  to  say  to  the  bank 
after  taking  such  an  instrument,  that  it  see  to  it  vigi- 
lantly that  as  fast  as  sales  are  made  by  Sondheim  the 
proceeds  be  accounted  for  and  applied  in  reduction  of 
the  indebtedness  to  the  bank. 

As  a  matter  of  fact  the  instrument  itself  provides 
that  Sondheim  should  pay  over  to  the  bank  only  one- 
half  of  the  proceeds.  What  was  to  become  of  the  other 
half?  Naturally  Sondheim  could  use  it.  In  actual  prac- 
tice, however,  he  was  not  required  to  account  even  for 
one-half  of  the  proceeds,  but  a  convenient  arrangement 
was  entered  into  by  which  he  might  pay  the  bank  $500 
per  week,  though  his  sales  might  have  run  into  the 
thousands,  and  yet  if  the  bank's  view  be  correct,  it  would 
be  a  "harsh  law"  which  would  permit  the  creditors  to 
object  to  any  such  arrangement! 

That  the  course  of  conduct  of  the  bank  and  Sond- 
heim in  this  matter,  irrespective  of  the  bank's  conten- 
tions, constituted  a  fraud  upon  the  rights  of  creditors 
is  not  open  to  doubt ;  that  the  Oregon  law  which  governs 
in  the  matter  as  expounded  in  the  decisions  of  the 
Supreme  Court  of  the  State  of  Oregon  denounces  such  a 
transaction  as  fraudulent  per  se  is  not  open  to  doubt; 
that  under  this  course  of  decisions  the  objection  to  the 
validity  of  such  an  instrument  can  be  raised  by  an 
assignee  or  trustee  representing  the  general  creditors,  is 
not  open  to  doubt;  that  a  trustee  in  bankruptcy  has, 
under  the  Bankruptcy  Law,  rights  equal  to  the  assignee, 
a  common  law  is  not  open  to  doubt. 

We  respectfully  submit  that  it  must  therefore  be 
concluded  that  the  proceeds  of  the  sale  of  the  property 
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involved  is  a  part  of  the  general  estate  of  the  bankrupt 
in  which  the  bank  must  share  along  with  other  creditors, 
without  preference  or  priority.  Such  was  the  view  of 
the  Special  Master,  and  such  was  the  view  of  the 
learned  Judge  of  the  lower  court. 

We  respectfully  commend  to  the  attention  of  this 
Court  the  scholarly  and  exhaustive  opinion  of  Special 
Master  A.  M.  Cannon,  Esq.,  set  out  in  extenso  in  the 
Transcript  of  Record,  at  pages  32-47,  and  bearing  in- 
ternal evidence  of  intelligent,  careful,  conscientious  in- 
vestigation and  deliberation.  Every  phase  of  the  mat- 
ter was  so  thoroughly  covered  in  the  Master's  report 
that  Mr.  Justice  Bean,  approving  same,  deemed  it  un- 
necessary to  discuss  at  length  the  questions  involved, 
and  contented  himself  with  a  brief  incisive  statement  of 
his  conclusions. 

Respectfully  submitted, 

SIIDNEY  TEISER, 

ROSCOE  C.  NELSON, 

Attorneys  for  Trustee  and  Appellee. 
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In  his  effort  to  support  the  decree  of  the  District 
Court  appellee,  to  say  the  least,  indulges  in  very  ex- 
travagant language  and  is  responsible  for  statements 
concerning  the  position  of  the  appellant,  the  facts  of 
this  case  and  the  law  applicable  thereto,  that  are  wholly 
unwarranted. 

He  charges  the  appellant  with  inconsistency.  He 
says  that  the  instrument,  according  to  appellant,  is 
"surely  a  chattel  mortgage."     The  appellant  has  never 
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contended  that  the  instrument  amounted  in  effect  to  a 
chattel  mortgage  and  no  one  knows  this  better  than 
appellee,  nor  has  the  appellant  amended  its  position  from 
time  to  time  after  the  abandonment  of  other  equally 
ingenious  and  equally  unsound  contentions  as  appellee 
declares. 

The  appellant  contended  from  the  first,  and  now 
contends,  first,  that  the  title  to  the  merchandise  was 
in  the  bank,  and  therefore,  that  the  agreement  between 
the  parties  constituted  a  contract  of  conditional  sale,  or 
in  any  event,  established  such  a  trust  relation  that  under 
the  authority  of  In  Re  Cattus  and  like  cases,  it  was  en- 
titled to  hold  the  merchandise  until  its  advances  were 
repaid. 

2.  That  accepting  for  the  sake  of  argument,  ap- 
pellee's contention  that  the  agreement  amounted  in 
effect  to  a  chattel  mortgage,  it  was  valid  under  the  laws 
of  the  State  of  Oregon  and  not  void  as  contended  by 
appellee. 

3.  That  the  appellee  was  without  authority  to  main- 
tain the  proceeding.  We,  therefore,  fail  to  see  the  oc- 
casion for  appellee's  charge  of  inconsistency. 

In  our  brief  we  discussed  this  case  under  three  main 
divisions.  Adopting  the  same  arrangement,  we  will 
answer  the  contentions  of  the  appellee. 
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I. 


Under  the  terms  of  the  agreement,  the  title  to  the 
merchandise  remained  in  the  Bank. 

Discussing  this  point  the  appellee  says  that  under 
the  authority  of  the  decision  of  the  District  Court  In  re 
Rasmussen's  Estate,  136  Fed.  704,  and  In  re  Roellich, 
223  Fed.  687,  that  it  is  clear  that  in  Oregon  at  least, 
such  an  arrangement  is  void  as  to  creditors  whether  it 
is  called  a  conditional  sale,  mortgage,  contract,  trust 
or  by  whatever  nomenclature  the  ingenuity  of  counsel 
may  devise.  Elsewhere  in  his  brief  he  also  calls  atten- 
tion to  the  decisions  of  the  District  Court  in  these  cases, 
and  he  places  much  reliance  thereon.  These  were  cases 
decided  by  the  District  Court.  In  each  instance  they 
involve  a  state  of  facts  not  similar  to  the  facts  of  the 
instant  case,  as  an  examination  of  the  opinions  will  dis- 
close. Furthermore,  the  Circuit  Court  of  Appeals,  for 
the  Eighth  Circuit,  has  expressly  condemned  the  doc- 
trine of  the  Rasmussen  case. 

In  Dunlop  v.  Mercer,  1,56  Fed.  Rep.  549,  in  a  case 
before  Sanborn  and  Van  Devanter,  Circuit  Judges,  and 
Phillips,  District  Judge,  Justice  SanlK^rn  in  rendering 
the  opinion  of  the  Court,  among  other  things  says: 


"The  next  contention  of  counsel  for  the 
Trustees  of  the  Western  Company  is  that 
the  agreement  was  fraudulent  and  void- 
able against  the  trustees,  because  it  per- 
mitted the  conditional  vendor  to  sell  the 
merchandise  in  the  regular  course  of  busi- 


ness,  but  provided  that  the  proceeds  should 
be  credited  upon  its  notes  and  accounts,  or 
held  as  collateral  security  therefor,  and  be- 
cause it  was  not  filed  or  recorded  in  due 
time  in  any  public  office ;  and  they  cite  au- 
thorities from  New  York,  Illinois,  and 
Oregon,  which  sustain  that  position.  In 
re  Garcewich  (N.  Y.),  115  Fed.  87,  53 
C.  C.  A.  510;  In  re  Carpenter  (D.  C.  N. 
Y. ) ,  125  Fed.  831 ;  In  re  Gait  (D.  C.  111. ) , 
120  Fed.  44.3;  In  re  Rodgers  (111.),  125 
Fed.  169,  177,  60  C.  C.  A.  567;  In  re 
Rasmussen's  Estate  (D.  C.  Or.) ,  136  Fed. 
704,  706.  But  the  general  rule  and  the 
weight  of  authority  in  this  country,  the 
established  rule  of  property  in  Minnesota, 
and  the  established  rule  in  this  court  are 
otherwise." 


It  is  thus  seen  that  the  Circuit  Court  of  Appeals  de- 
clares that  the  general  rule  and  weight  of  authoritj'^  in 
this  country,  the  established  rule  of  property  in  Minne- 
sota, and  the  established  rule  of  that  court  are  opposed 
to  the  decision  of  District  Judge  Bellinger.  But  in 
any  event,  in  both  the  Rasmussen  and  Roellich  cases, 
the  Trustee  had  possession  of  the  property.  In  this 
case  it  is  admitted  that  the  bank  had  possession  of  the 
property  and  the  appellee  overlooks  this  important  dis- 
tinction. 

In  his  argument  under  this  point  he  also  calls  the 
attention  of  the  court  to  the  testimony  of  the  cashier 
of  the  bank.  We  invite  the  court's  attention  to  this 
testimony  too.  We  ask  that  the  court  read  the  entire 
testimony.  It  is  to  be  found  on  pages  50-66,  inclusive, 
of  the  Transcript  of  Record.     It  is  not  impeached  in 


any  particular  and  it  is  all  the  testimony  adduced  at 
the  hearing  before  the  Special  Master.  It  clearly 
shows  that  the  understanding  and  intention  of  the  par- 
ties was  that  the  title  to  the  merchandise  was  to  be  in 
the  bank.  The  Trustee  is  bound  by  this  testimony.  He 
cannot  assume  any  othei-  or  different  facts.  He  did  not 
call  a  single  witness  to  question  this  testimony  and  he 
cannot  question  it  now.  It  is  true,  he  argues,  that 
Sondheim  had  unlimited  power  to  dispose  of  the  mer- 
chandise, and  that  there  was  no  restriction  of  any  charac- 
ter imposed  upon  his  utilization  of  the  proceeds,  but  the 
record  contradicts  this.  Under  the  terms  of  the  agree- 
ment, Sondheim  was  required  to  apply  one-half  of  the 
proceeds  realized  from  the  daily  sales  to  the  reduction  of 
the  indebtedness,  and  as  a  matter  of  convenience  and 
to  save  the  bank  bookkeeping,  this  was  modified  so  that 
he  was  required  to  make  weekly  payments  of  $.500.00. 
He  deposited  the  proceeds  realized  from  the  sales  of 
these  goods  in  the  bank,  and  in  the  event  that  he  did  not 
make  the  weekly  payments  agreed  upon,  his  checking 
account  was  to  be  charged,  and  it  was  charged  once  in 
the  sum  of  $365.00  and  once  in  the  sum  of  $195.00,  and 
because  he  failed  to  make  the  agreed  payments,  posses- 
sion of  the  merchandise  was  taken.  The  undisputed, 
unquestioned  testimony  shows  this  to  be  the  fact.  Ap- 
pellee is,  therefore,  mistaken  when  he  says  that  Sond- 
heim had  unlimited  power  to  dispose  of  the  merchan- 
dise, and  that  there  was  no  restriction  of  any  cliaracter 
imposed  upon  his  utiHzation  of  tlie  ]iroceeds. 

Appellee  also  argues  that  neither  the  statutes  of  Ore- 
gon or  the  decisions  of  tliat  State  countenance  any  sucli 


thin^  as  a  "trusts"  by  which  a  man  can  do  business  in 
his  own  name,  deal  in  a  shifting  stock  of  goods,  use 
the  proceeds  as  he  sees  fit,  and  when  his  creditors  seek 
to  have  his  assets  applied  to  the  payment  of  his  debts, 
claim  immunity  from  attack  by  virtue  of  the  seci*et  ex- 
istence of  an  unrecorded  agreement  in  the  execution  of 
which  the  debtor  has  then  been  left  in  uncontrolled  pos- 
session and  use  of  his  assets.  This  is  beside  the  point. 
Sondheim  is  not  claiming  immunity  from  attack  by  rea- 
son of  this  agreement.  The  bank,  as  a  vigilant  creditor, 
with  a  bona  fide  obligation,  is  asserting  its  claim.  It  is 
not  sought  to  divert  this  property  to  Sondheim  but  it  is 
sought  to  have  it  applied  to  the  reduction  of  a  bona  fide 
claim. 

In  this  connection,  appellee  also  says  that  it  is  be- 
lieved the  court  will  be  at  least  equally  interested  in  the 
manner  in  which  the  transaction  was  actually  carried 
out  as  in  the  language  of  the  agreement.  We  have  not 
confined  ourselves  simply  to  a  discussion  of  the  language 
of  the  agreement.  We  say  that  the  language  of  the 
agreement,  construed  in  the  light  of  the  conduct  of  the 
parties,  is  clear.  We  submit  that  an  examination  of 
the  acts  of  the  parties  will  not  instantly  condemn  the 
agreement  as  in  its  nature  essentially  and  necessarily 
a  fraud  upon  the  creditors,  as  appellee  declares.  Dur- 
ing the  time  that  Sondheim  was  in  possession,  nothing 
prevented  his  creditors  from  levying  attachments.  They 
were  not  vigilant  to  protect  their  interests.  The  bank 
was.  Within  three  weeks  after  the  execution  of  this 
agreement,  the  bank  had  taken  possession  of  the  prop- 
erty, and  all  through  the  consideration  of  this  case  it 


must  be  remembered  that  Sondheim's  possessions  were 
increased  by  the  bank,  not  diminished.  It  appears  that 
all  of  this  money  was  money  used  by  Sondheim  for  dif- 
ferent ])urchases  of  merchandise.  It  is  admitted  that 
$2600.00  was  used  to  purchase  the  stock  of  merchan- 
dise in  question,  and  the  cashier  of  the  bank  testified 
as  follows  concerning  the  remaining  sum  of  $2600.00: 


"At  that  time  he  owed  us  $2600.00  on 
three  different  notes.  From  time  to  time 
we  advanced  Sondheim  money  for  dif- 
ferent purchases,  and  at  this  particular 
time  he  owed  us  $2600.00  besides  the 
$2600.00  advanced  him  on  that  day. 
(Transcript  of  Record,  page  52.) 


Speaking  of  such  a  transaction,  Mr.  Black  in  his 
work  on  bankruptcy,  at  page  807,  says : 


"Where  a  bank  or  an  individual  ad- 
vances money  to  a  merchant  to  enable 
him  to  buy  or  import  a  stock  of  goods,  and 
the  merchant  executes  a  trust  receipt,  by 
which  he  agrees  to  hold  the  goods  in  trust 
for  the  one  so  advancing  the  funds  and 
as  the  latter's  property,  but  with  liberty 
to  sell  the  same  in  the  course  of  trade  and 
binding  him  to  pay  over  the  proceeds  of 
such  sales  as  fast  as  received  until  the  ad- 
vances are  repaid,  the  title  to  the  goods  be- 
fore repayment  does  not  vest  in  the  mer- 
chant in  such  sense  that  they  will  l)e  as- 
sets of  his  estate  in  bankruptcy,  but  the 
cestui  que  trust  will  be  entitled  to  re- 
claim the  goods  from  the  trustee  in  bank- 
ruptcy, or  the  proceeds  if  sold." 
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The  record  shows  that  the  bank  advanced  the  money 
to  enable  Sondheim  to  make  the  purchase  of  the  stock 
of  merchandise.  It  shows  that  he  executed  a  trust  re- 
ceipt. It  shows  that  he  understood  and  the  bank  under- 
stood that  the  title  to  the  merchandise  was  to  be  in  the 
bank  until  the  indebtedness  was  repaid.  The  agree- 
ment itself,  which  is  in  evidence,  recites : 


"It  is  understood  and  agreed  between 
the  parties  hereto  that  the  goods,  wares 
and  merchandise  heretofore  named  were 
purchased  with  the  money  furnished  by  the 
party  of  the  second  part,  and  that  said  D. 
Sondheim  holds  title  in  the  same  as  Trus- 
tee for  the  said  party  of  the  second  part 
in  so  far  as  the  holding  of  said  title  is 
necessary  to  protect  and  pay  back  to  the 
party  of  the  second  part  the  sums  of 
money  owing  by  the  party  of  the  first  part 
to  the  party  of  the  second  part." 


The  testimony  of  the  cashier  of  the  bank  shows  that 
payments  were  made  on  the  indebtedness  and  that  pro- 
vision was  made  for  the  repayment  of  the  entire  sum 
owing  the  bank  within  a  period  of  less  than  eleven  weeks. 
It  shows  further  that  the  agent  of  Mr.  Sondheim  in 
charge  of  the  stock  of  merchandise,  acknowledged  the 
right  of  the  bank  to  possession  thereof.  This  was 
brought  out  by  appellee  on  the  cross-examination  of 
Mr.  Eckern.  The  particular  questions  and  answers  are 
as  follows: 

"Q.     While  ago  when  I  was  trying  to 


make  a  statement  of  the  facts,  I  made  the 
statement  that  you  had  taken  charge  of 
the  place  on  the  13th  of  November  and  was 
interrupted  with  the  correction  that  some- 
one from  that  place  came  up  and  surren- 
dered the  stock  to  you,  not  that  you  took 
possession;  who  was  it  surrendered  that 
stock  to  you  on  that  day ;  what  was  the  rea- 
son for  that  correction? 

A.  We  talked  with  Nudleman,  the 
man  who  had  charge  of  the  store  before 
we  attempted  to  do  this,  and  he  said  to  us 
that  we  could  take  charge  of  it  at  any  time 
we  desired. 

Q.     Did  he  tell  you  why? 

A.  He  knew  that  money  was  coming 
to  us,  that  Sondheim  owed  us  money  on 
the  stock  and  when  we  said  that  we 
thought  it  best  to  take  possession  our- 
selves he  made  no  objection ;  in  fact  he  said 
he  knew  we  had  a  right  to  take  it. 

Q.  And  you  sent  your  man  over  there 
on  the  13th  and  took  charge? 

A.  Yes."  (Transcript  of  Record, 
pages  64-65.) 


Under  these  circumstances  the  title  to  the  merchan- 
dise did  not  vest  in  the  trustee  in  such  sense  that  the 
merchandise  can  be  claimed  as  part  of  the  })ankrupt 
estate. 
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II. 


Considered  as  a  chattel  mortgage,  the  agreement  is 
valid  under  the  latcs  of  the  State  of  Oregon. 

The  Special  Master  found  that  the  agreement  be- 
tween the  bank  and  Sondheim  amounted  in  effect  to  a 
chattel  mortgage  and  was  void  under  the  laws  of  the 
State  of  Oregon.  The  District  Court  overruled  our 
exception  to  this  finding.  We  contended  then,  and  con- 
tend now,  that  the  agreement  does  not  amount  in  effect 
to  a  chattel  mortgage.  The  language  of  the  agreement 
considered  in  connection  with  the  testimony  of  the 
cashier  of  the  bank  is  clear.  The  title  to  the  merchan- 
dise was  to  be  in  the  bank,  and  if  the  title  was  in  the 
bank  the  instrument  clearly  could  not  be  a  chattel 
mortgage.  The  testimony  is  clear  and  plain  on  this 
point.    JNIr.  Eckern  says: 


"That  the  stock  would  be  considered  as 
ours  and  liandled  for  us."  (Transcript  of 
Record,  page  51.) 


And  again: 


"Mr.  Sondheim  said  that  we  would  have 
the  title  but  he  wanted  to  handle  the  goods, 
to  look  after  the  managing  j^art  of  it." 
(Transcript  of  Record,  page  51.) 


And  again: 
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"After  we  were  paid  $5200.00  then  he 
would  get  the  title  hack  to  the  stock  and 
we  would  have  nothing  to  do  with  it.  That 
was  the  understanding."  (Transcript  of 
Record,  page  51.) 


And  again: 


"Our  understanding  was  that  the  stock 
would  he  in  our  name,  that  we  would  own 
title  to  it  until  we  were  paid."  (Tran- 
script of  Record,  page  60.) 


But  even  if  the  instrument  could  he  held  to  amount 
4n  effect  to  a  chattel  mortgage  it  is  valid  under  the 
l.aws  of  the  State  of  Oregon.  Accepting,  for  the  sake 
of  argument,  the  assumption  of  the  appellee  that  the 
instrument  is  a  chattel  mortgage,  his  second  assump- 
tion that  it  is  void  under  the  laws  of  the  State  of  Ore- 
gon, is  even  more  erroneous  than  his  first  assumption. 
The  instrument  considered  as  a  chattel  mortgage  is  not 
void  under  the  laws  of  the  State  of  Oregon.  Appellee's 
chief  objections  to  the  instrument  considered  as  a  chattel 
mortgage  are  first,  that  it  was  not  recorded,  and  second, 
that  it  pennitted  Sondheim  to  remain  in  possession  of 
the  merchandise,  selling  it  in  the  usual  course  of  busi- 
ness without  accounting  to  the  bank.  The  first  o'bjection 
is  expressly  overcome  by  the  evidence  that  the  agree- 
ment was  entered  into  in  good  faith,  for  a  vahiable  con- 
sideration and  without  any  intent  to  defraud  creditors, 
and  the  findings  of  the  Special  Master  to  the  same  ef- 
fect.    As  we  pointed  out  in  the  brief  we  first  filed,  at 
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pages  18  and  19,  the  failure  to  record  a  chattel  mort- 
gage raises  a  presumption  of  fraud  which  is  overcome 
by  evidence  that  the  mortgage  is  executed  in  good  faith 
and  for  a  valuable  consideration. 

Subdivision  40  of  Sec.  799,  Lord's  Orep-on  T.aws,  ex- 
pressly makes  the  presumption  from  the  failure  to  re- 
cord, or  from  the  failure  to  deliver  possession,  a  dis- 
putable one,  and  in  construing  the  section  the  Supreme 
Court  of  Oregon  has  construed  it  to  mean  just  what  it 
says : 

In  Marks  vs.  Miller,  21  Ore.  317,  the  court  says: 


"Hence,  a  chattel  mortgage  under  our 
statute,  given  in  good  faith,  although  not 
filed,  is  valid  as  against  creditors  and  sub- 
sequent purchasers  .  .  .  .  It  is  true  in  the 
earlier  decisions  the  presumption  of  fraud 
from  possession  was  held  to  be  conclusive, 
but  the  later  and  better  considered  cases 
hold  that  the  fact  of  possession  by  the 
mortgagor  is  only  prima  facie  a  badge  of 
fraud ;  that  it  may  be  rebutted  by  explana- 
tion showing  the  transaction  to  be  fair  and 
honest  and  consistent  with  the  terms  of 
the  contract;  and  that  the  presumption 
of  fraud  arising  from  the  circumstances  of 
such  possession  is  not  an  absolute  inference 
of  law  but  one  of  fact  for  a  jury." 


In  Davis  vs.  Bowman,  25  Ore.  189,  33  Pac.  264,  the 
court  says: 


"As  to  such  mortgages,  not  recorded  or 
filed,    there    is    a    presumption  of  fraud 
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which,  unexplained,  leaves  them  invalid, 
but  which  when  explained,  removes  such 
presumption  and  leaves  them  intact  and 
valid." 


The  objection  that  the  instrument  was  not  recorded 
is  also  overcome  for  another  reason— the  bank  took  pos- 
session of  the  property;  and  while  on  this  point  it  may 
be  well  to  answer  certain  assertions  of  the  appellee  con- 
cerning this  possession.  The  appellee  in  his  brief  in- 
timates that  the  bank  never  had  a  sufficient  possession 
of  the  property.  This  intimation  is  unwarranted.  Par- 
agraph III  of  appellee's  petition  contains  this  allega- 
tion: 


"That  under  which  said  mortgage  the 
said  bank  took  possession  of  said  stock  at 
4  o'clock  on  the  afternoon  of  Friday, 
November  13,  1914."  (Page  12,  Tran- 
script of  Record.) 


The  finding  of  the  Special  Master  is  as  follows; 


"Before,  however,  this  store  could  be 
taken  into  custodia  legis,  respondent  bank, 
becoming  apprised  of  the  situation,  en- 
tered the  store,  took  possession  and  placed 
in  charge  one  Eftland  as  agent  or  repre- 
sentative. This  was  upon  the  same  day, 
and  but  a  few  hours  before,  the  attempt 
to  levy  the  attachment  was  made.  Conse- 
quently, no  levy  could  be  made  of  the 
writ  and  this  store  was  at  no  time  levied 
upon."     ( Transcript  of  Record,  page  3.5. ) 
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The  stipulation  between  the  parties  is  as  follows: 


"That  an  attempt  was  made  to  levy  on 
the  stock  in  question  but  that  the  same 
could  not  be  levied  because  at  a  previous 
hour  on  the  same  day  the  agent  of  D. 
Sondheim,  previously  in  charge  of  same, 
had  surrendered  the  stock  to  the  Scan- 
dinavian-American Bank."  (Transcript 
of  Record,  page  48.) 


The  testimony  of  the  cashier    of    the    bank    is    as 
follows : 


"Q.  State  whether  or  not  you  had  pos- 
session of  this  stock  of  goods  at  the  time 
the  attempted  levy  was  made. 

A.  We  had."  ( Transcript  of  Record, 
page  55.) 


And   again,  referring  to  a  conversation  with  the 
agent  of  D.  Sondheim  in  charge  of  the  store,  he  says: 


"A.  We  talked  with  Nudleman,  the 
man  who  had  charge  of  the  store  before 
we  attempted  to  do  this,  and  he  said  to  us 
that  we  could  take  charge  of  it  at  any  time 
we  desired. 

Q.     Did  he  tell  you  why? 

A.  He  knew  that  money  was  coming 
to  us,  that  Sondheim  owed  us  money  on  the 
stock  and  when  we  said  that  we  thought  it 
best  to  take  possession  ourselves  he  made 
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no  objection;  in  fact  he  said  he  knew  we 
had  a  right  to  take  it. 

Q.     And  you  sent  j^our  man  over  there 
on  the  13th  and  took  charge? 

A.     Yes."     (Transcript    of     Record, 
pages  64-65.) 


Appellee's  petition  further  alleges: 


"That  said  bank  has  refused  to  deliver 
possession  of  said  stock  although  demand 
has  been  made  upon  it  for  the  same." 
(Paragraph  VII,  Transcript,  page  13.) 


Also  in  Paragraph  X: 


"That  the  said  bank  is  now  selling  the 
said  stock  at  retail."  (Transcript,  page 
13.) 


This  sufficiently  shows  that  there  is  no  basis  for  ap- 
pellee's assertion  that  the  possession  of  the  bank  was 
not  open,  exclusive  or  notorious,  or  that  it  was  not  taken 
and  continued  so  as  to  give  its  possession  these  attributes. 
If  the  bank  did  not  have  the  open,  exclusive  and  notori- 
ous possession  of  the  merchandise,  why  did  the  Special 
Master  find  that  the  Bank  was  in  possession  of  the 
merchandise  and  that  consequently  a  levy  of  the  writ 
of  attachment  could  not  be  made  and  that  the  store  was 
at  no  time  levied  upon?  If  the  Bank  did  not  have 
possession  of  the  merchandise  why  did  the  appellee  al- 
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lege  that  it  took  possession  of  said  stock  Friday,  Novem- 
ber 13,  1914,  at  4  o'clock  p.  m.  and  that  it  refused  to 
surrender  possession  and  that  it  was  selling  the  stock 
at  retail.  If  the  Bank  did  not  continue  in  the  open, 
notorious  and  exclusive  possession  of  the  merchandise 
why  did  the  appellee  apply  to  the  District  Court  for 
an  order  restraining  the  Bank  from  selling  the  merchan- 
dise at  retail  and  why  in  fact  did  an  order  of  the  District 
Court  issue  restraining  the  Bank,  its  servants,  agents 
and  employees,  no  other  party,  from  disposing  of  the 
merchandise  pending  the  determination  of  the  court  as 
to  its  ownership?  Appellee's  brief  is  filled  with  just 
such  unwarranted  assertions.  We  can  conceive  of  no 
reason  why  he  should  not  be  bound  by  his  pleadings, 
by  his  stipulations  and  by  the  uncontradicted  testimony. 

In  view  of  the  fact  that  Efteland  was  placed  in 
charge  of  the  merchandise  by  the  Bank  as  its  agent,  the 
following  excerpt  from  the  opinion  of  Mr.  Chief  Justice 
Lord  in  In  Re  Fisher,  25  Ore.  67,  is  very  pertinent: 


"We  may  premise  that  it  is  not  neces- 
sary that  the  mortgaged  goods  must  be 
delivered  to  the  mortgagee  in  person,  but 
that  delivery  to  a  third  party  as  his  agent 
is  equally  effective  as  constituting  an 
actual  change  of  possession.  In  the  case 
at  bar,  neither  the  mortgagor  nor  his  clerk 
was  left  in  the  possession  of  the  goods  as 
agent  for  the  mortgagees,  but  a  third 
party,  as  their  agent,  took  possession  of 
such  goods,  and  remained  in  the  contin- 
ued possession  of  the  same  until  ousted  by 
the  sheriff  under  the  attachment  proceed- 
ings.   There  is  a  marked  difference,  as  in- 
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dicating  a  change  in  the  possession  of  the 
property,  between  a  mortgagee,  or  a  third 
party  as  his  agent,  taking  possession  of 
mortgaged  goods,  and  such  mortgagee 
leaving  the  same  in  the  possession  of  the 
mortgagor  or  his  clerk  as  such  agent.  In 
the  nature  of  things,  when  there  has  been 
dehvery  of  the  mortgaged  goods,  and  an 
acce])tance  of  them  by  a  third  party  as 
such  agent,  his  possession,  so  long  as  it 
continues,  is  actual  and  exclusive  for  the 
mortgagee.  Nor  is  it  necessary  that  there 
should  be  any  removal  of  the  goods  to  indi- 
cate such  change  of  possession;  for  the 
taking  of  possession  and  assuming  control 
over  the  property  by  such  agent  is  an  out- 
ward act,  or  visible  sign,  of  an  actual 
change  of  possession." 


Appellee  also  asserts  at  page  23  of  his  brief  that  after 
the  bank  had  become  apprised  of  the  fact  that  suits 
had  been  instituted  by  creditors  and  attachments  is- 
sued, a  few  hours  before  the  levy  of  attachment  was 
made,  it  placed  a  man  named  Efteland  in  charge  of 
the  stock. 

There  is  no  testimony  in  the  record  to  support  this 
assertion.  There  is  no  evidence  that  the  bank  knew  that 
any  suits  had  been  instituted  and  writs  of  attachment 
issued.  As  a  matter  of  practice  appellee  knows  that 
neither  the  sheriff  or  the  clerk  of  the  Circuit  Court  pub- 
lish such  information  until  the  attachments  actually  have 
been  levied.  It  is  true  that  the  Special  Master  in  his 
report.  Transcript, p.  35,  says: 

"On  November  13,  1914,  actions  were 
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brought  by  creditors  against  Sondheim 
and  writs  of  attachment  issued  against  his 
several  mercantile  establishments,  the  one 
in  controversy  among  others.  Before, 
however,  the  store  could  be  taken  in  the 
custodia  of  legis,  the  respondent  bank  be- 
coming advised  of  the  situation  entered 
the  store,  took  possession  and  placed  in 
charge  one  Eftland,  as  agent  or  represen- 
tative." 


This  language  is  ambiguous  without  a  resort  to  the 
evidence.  It  then  becomes  clear  that  it  is  not  intended 
to  amount  to  a  statement  that  the  bank  knew  that  suits 
had  been  instituted  and  attachments  issued  for  the  un- 
contradicted testimony  discloses  that  the  bank  took  pos- 
session of  the  merchandise  because  Sondheim  could  not 
be  found  and  had  not  made  the  payments  as  he  promised. 
Transcript  of  Record,  testimony  of  Anthon  Eckern, 
pp.  55,  63,  64,  65.  If  the  bank  knew  that  suits  had  been 
instituted  and  attachments  issued  and  for  that  reason 
took  possession  of  the  merchandise  appellee  has  not  pro- 
duced any  witness  to  so  testify  and  in  the  absence  of  any 
testimony  to  that  effect  his  assertion  is  not  warranted. 

This  answers  appellee's  assertions  concerning  the 
nature  of  the  possession  of  the  bank  and  the  reason 
therefore.  Returning  now  to  the  point  that  the  posses- 
sion of  the  bank  dispensed  with  the  necessity  to  record 
the  agreement,  if  it  be  considered  as  a  chattel  mortgage, 
Jones  in  his  work  on  chattel  mortgages  has  this  to  say: 


"If  a  mortgagee  takes  possession  of  the 
mortgaged  chattels  before  any  other  right 
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or  lien  attaches,  his  title  under  the  mort- 
gage is  good  against  everybody.  If  it  was 
previously  valid  between  the  parties  al- 
though it  be  not  acknowledged  and  record- 
ed or  the  record  be  ineffectual  by  reason 
of  any  irregularity,  the  subsequent  deliv- 
ery cures  all  such  defects  and  it  also  cures 
any  defect  there  may  be  through  an  insuf- 
ficient description  of  the  property.  The 
delivei'y  of  possession  under  a  mortgage 
before  rights  have  been  acquired  by  others 
will  cure  any  invalidity  there  may  be  in 
the  instrument  whether  arising  from  an 
insufficient  description  of  the  property  and 
insufficient  execution  of  the  instrument, 
the  omission  to  record  it,  or  from  its  con- 
taining a  provision  which  makes  it  void  ex- 
cept as  between  the  parties,  as  for  instance 
an  agreement  that  the  mortgagor  may  re- 
tain possession  and  sell  a  stock  of  goods  in 
the  usual  course  of  trade." 


The  statement  of  the  author  is  in  accord  with  the 
great  weight  of  authority.  Appellee  declares,  however, 
that  the  possession  that  will  obviate  the  necessity  for 
record  must  be  an  immediate  one.     He  says: 


"The  Oregon  statutes  in  both  instances 
precisely  and  explicitly  declare  that  the 
only  change  of  possession  which  applies  is 
the  'immediate'  change,  i.  e.,  one  made 
promptly  upon  the  execution  and  deliv- 
ery of  the  instrument.  The  failure  to  re- 
cord, therefore,  was  not  cured  by  this  be- 
lated taking  of  possession."  (Appellee's 
Brief,  page  24.) 

In  support  of  this  remarkable  doctrine  he  cites  Pierce 
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vs.  Kelly,  25  Ore.  95.  This  case  is  not  authority  for  his 
contention.  It  was  a  case  which  turned  largely  upon  the 
question  of  whether  or  not  there  had  been  a  sufficient 
delivery  of  the  mortgaged  property  to  the  plaintiff  who 
was  an  employee  of  the  mortgagor.  Nowhere  in  the 
opinion  of  the  court  is  it  even  intimated  that  the  change 
of  possession  must  be  an  immediate  one  to  remove  the 
presumption  raised  by  the  statute  and  that  this  is  true 
is  very  apparent  from  the  language  of  Mr.  Chief  Justice 
Bean  in  a  later  case  construing  the  same  statute.  He 
says  in  Rule  vs.  Bolles,  27  Ore.  368 : 


"The  retention  by  the  vendor  of  the 
possession  of  personal  property  capable 
of  immediate  delivery  raises  only  a  pre- 
sumption of  fraud,  but  this  presumption 
continues  no  longer  than  the  property  re- 
mains in  the  possession  of  the  vendor;  and 
if,  as  the  jury  found,  the  possession  of  the 
horses  in  dispute  had  been  delivered  to,  and 
they  were  under  the  supervision  and  con- 
trol of,  the  plaintiff,  at  the  time  the  de- 
fendant attached  them,  there  was  no  room 
for  the  application  of  the  rule  referred  to." 


It  is  clear  under  the  authority  of  this  decision  that 
the  presumption  of  fraud  raised  by  the  statute  by  rea- 
son of  the  failure  to  record  the  agreement  or  to  deliver 
immediate  possession  continued  no  longer  than  the  prop- 
erty remained  in  the  possession  of  INIr.  Sondheim  and 
that  the  moment  that  the  bank  took  possession  of  the 
property  the  presumption  ceased.  This  is  no  more  than 
the  express  language  of  the  statute  itself  declares.  It 
says  "creates  a  presumption  of  fraud  as  against  the 
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creditors  of  the  seller  or  assignor,  during  his  possession," 
Accordingly,  the  objection  that  the  instrument  was  not 
recorded  is  entirely  overcome,  first  because  the  instru- 
ment was  executed  in  good  faith  and  for  a  valuable  con- 
sideration, and  second,  because  the  possession  of  the  bank 
dispensed  with  the  necessity  of  record. 

Appellee's  second  objection  is  the  one  to  which  he 
attaches  the  most  importance.  He  says  that  under  the 
authority  of  Orton  vs.  Orton  and  like  cases,  the  agree- 
ment is  clearly  void  because  it  permitted  Sondheim  to 
remain  in  possession  of  the  merchandise,  selling  it  at 
retail  without  accounting  for  the  proceeds.  A  proper 
consideration  of  this  objection  necessitates  consideration 
of  the  testimony  adduced  at  the  hearing  before  the 
Special  Master.  As  we  have  heretofore  pointed  out, 
Sondheim  did  not  have  unlimited  power  to  dispose  of 
the  merchandise  and  restrictions  were  placed  upon  his 
utilization  of  the  proceeds.  The  agreement  provided  for 
a  payment  of  one-half  the  proceeds  realized  from  the 
daily  sales.  The  agreement  further  provided  that  no 
sale  of  the  goods  in  bulk  could  be  made  without  the  con- 
sent of  the  bank.  The  testimony  discloses  that  the  re- 
quirement that  one-half  of  the  proceeds  of  the  daily  sales 
be  applied  to  the  indebtedness,  was  modified  in  order 
to  save  bookkeeping,  and  that  in  lieu  thereof,  Sondheim 
agreed  to  make  weekly  payments  of  $.500.00,  and  con- 
sented, in  the  event  tliat  the  weekly  payments  were  not 
made,  that  his  checking  account  should  be  charged  there- 
with. The  evidence  shows  that  he  deposited  all  the  pro- 
ceeds realized  from  daily  sales  in  this  bank.  The  evi- 
dence discloses  that  he  made  the  first  weekly  payment  of 
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$500.00,  and  that  the  second  week  his  checking  account 
was  charged  with  the  sum  of  $365.00,  and  that  the  third 
week  his  account  was  charged  in  the  sum  of  $195.00,  and 
possession  of  the  merchandise  taken  by  the  bank.  It  is 
seen,  therefore,  that  provision  was  made  for  the  repay- 
ment of  the  entire  indebtedness  within  a  period  of  less 
than  eleven  weeks,  and  that  payments  were  actually 
made,  and  that  because  the  required  payments  were  not 
made,  that  the  bank  took  possession  of  the  merchandise. 

Now  because  the  parties  did  not  provide  for  the  pay- 
ment of  all  the  proceeds  realized  from  the  daily  sales, 
the  appellee  contends  that  the  agreement  is  void  not- 
withstanding that  it  was  executed  in  good  faith,  and 
without  any  intent  to  defraud  creditors.  To  support 
this  contention  he  relies  upon  Orton  vs.  Orton,  7  Ore. 
748,  and  like  cases. 

In  each  instance  these  early  cases  held  the  mortgage 
void  for  the  reason  stated  by  Mr.  Justice  Moore  in 
Fisher  vs.  Kelly,  30  Ore.  1 :  "It  is  for  the  mortgagor's 
own  use  and  benefit."  Thus  in  Orton  vs.  Orton,  7  Ore. 
478,  the  court  says: 


"The  evidence  proves  that  after  the  exe- 
cution of  the  first  mortgage  Iri  Orton 
permitted  his  son  M.  W.  Orton,  the  mort- 
gagor, to  sell  the  mortgaged  goods  which 
was  a  stock  of  merchandise  and  apply  the 
proceeds  to  his  own  use." 


So  too  in  Bremer  vs.  Fleckstein,  9  Ore.  274,  the 
court  says:  "We  find  the  mortgagor  in  reality  under 
no  more  restraint  than  if  the  mortgage  had  not  been 
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given."  Also  in  Aiken  vs.  Pascall,  19  Ore.  493,  cited 
by  the  appellee,  the  court  says,  in  addition  to  calling 
attention  to  the  fact  that  the  transaction  was  permeated 
with  actual  fraud,  that  the  morgagor  applied  the  pro- 
ceeds to  his  own  use.  In  none  of  the  cases  relied  upon 
by  appellee  did  the  mortgagor  pay  any  of  the  proceeds 
realized  from  the  daily  sales  to  the  mortgagee  to  apply 
on  the  mortgage  debt.  Herein  lies  the  vital  distinction 
between  the  present  case  and  the  cases  relied  upon  by 
appellee.  In  the  instant  case  provision  was  made  for 
the  payment  of  one-half  of  the  proceeds  realized  from 
the  daily  sales.  In  practice  in  order  to  save  bookkeeping 
Sondheim  agreed  to  pay  a  lump  sum  of  $500.00  each 
week.  By  this  provision  for  the  payment  of  $500.00 
each  week,  the  agreement  clearly  became  one  for  the 
benefit  of  the  bank  and  not  one  for  the  benefit  of  Sond- 
heim. Without  this  requirement  of  weekly  payments, 
the  agreement  considered  as  a  chattel  mortgage,  clearly 
would  be  one  for  the  benefit  of  the  mortgagor  and  the 
reason  for  holding  it  void  against  attaching  creditors 
would  Ixi  apparent.  The  validity  or  invalidity  of  a 
chattel  mortgage  under  these  decisions  is  to  be  de- 
termined in  each  instance  by  an  inquiry  into  whether 
it  is  for  the  benefit  of  the  mortgagor  or  for  the  benefit 
of  the  mortgagee.  Clearly  if  the  mortgagor  retains  pos- 
session of  the  mortgaged  pro])erty  selling  it  at  retail 
without  making  any  payments  upon  the  mortgaged  in- 
debtedness, the  mortgage  is  invalid  against  attaching 
creditors  for  the  reason  that  it  is  for  his  benefit.  On 
the  other  hand  if  the  mortgagor  retains  possession  of 
the  mortgaged  property,  selling  it  at  retail  and  provision 
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is  made  for  weekly  payments  which  will  extinguish  the 
indebtedness  within  a  reasonable  time  the  mortgage  is 
clearly  one  for  the  benefit  of  the  mortgagee  and  is  valid. 
This  is  the  reasoning  of  the  Supreme  Court  of  Ore- 
gon in  Currie  vs.  Bowman,  25  Ore.  364,  and  Sabin  vs. 
Wilkins,  31  Ore.  450.  Appellee  seeks  to  disparage  the 
effect  of  the  decision  in  the  case  first  mentioned  by  re- 
marking, "just  what  aid  or  comfort  appellant  gathers 
from  that  decision  is  not  apparent."  He  overlooks  this 
very  pertinent  language  of  Mr.  Chief  Justice  Lord: 


"It  is  only  when  the  mortgage  is  given 
and  received  with  the  intent  to  hinder  and 
defraud  creditors  that  it  is  void  and  not 
when  it  is  taken  by  the  mortgagee  for  the 
honest  purpose  of  securing  a  valid  claim 
or  indebtedness." 


He  fails  to  take  into  consideration  this  further  ob- 
servation of  Mr.  Chief  Justice  Lord  in  the  same  case : 


"A  debtor  has  the  right  to  secure  a  cred- 
itor and  if  he  does  so  by  giving  a  mort- 
gage, it  is  what  the  law  admits  to  be  right- 
ful, although  the  effect  will  be  to  hinder 
other  creditors,  and  he  so  intends;  yet  if 
such  mortgage  is  accepted  in  good  faith  it 
is  not  a  fraudulent  hindrance,  because  the 
debtor  has  not  disposed  of  his  property  in 
a  way  to  prevent  its  application  to  the 
satisfaction  of  his  bona  fide  debts.  Sabin 
vs.  Fuel  Co.  (Or.),  35  Pac.  694." 


Appellee  also  would  insist  that  Sabin  vs.  Wilkins, 
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31  Ore.  450,  is  not  in  point  but  an  examination  of  the 
opinion  in  that  case  rendered  by  Mr.  Justice  Wolverton, 
will  show  that  it  is  very  much  in  point.  In  reviewing 
the  early  decisions  of  the  Supreme  Court  of  Oregon 
he  says : 


"It  has  been  decided  in  this  state  that 
when  it  appears  either  upon  the  face  of 
the  mortgage  or  by  parol  evidence  aliunde 
that  the  mortgagee  of  personal  property 
has  given  the  mortgagor  unlimited  power 
and  authority  to  dispose  of  the  property  in 
the  usual  course  of  trade,  for  his  own  use 
and  benefit,  the  mortgage  is  void  as  to  at- 
taching creditors." 


It  is  proper  to  note  that  he  says  a  mortgage  which 
is  for  the  mortgagor's  own  use  and  benefit  is  void,  and 
furthermore,  that  the  class  to  which  it  is  void  is  attach- 
ing creditors.  He  then  states  that  the  creditors  can 
only  complain  when  the  mortgage  is  used  as  a  shield  for 
the  special  benefit  of  the  mortgagor  and  that  it  is  the 
erection  of  a  false  muniment  not  intended  to  secure  the 
mortgagee  so  much  as  to  ward  off  and  defeat  just  de- 
mands that  works  the  iniquity  and  to  avoid  which  the 
law  affords  a  remedy. 

These  decisions  leave  no  doubt  as  to  the  validity  of 
the  agreement  considered  as  a  chattel  mortgage.  But 
argues  the  appellee  a  mortgage  which  does  not  ])rovide 
for  the  payment  to  the  mortgagee  of  all  the  proceeds 
realized  from  daily  sales  is  one  exclusively  for  the  benefit 
of  the  mortgagor,  and  therefore  void.  This  does  not 
follow.    Each  case  must  stand  upon  its  own  facts.    The 
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Supreme  Court  of  Oregon  has  never  declared  any  such 
doctrine  to  be  the  law  and  as  said  by  the  Supreme  Court 
of  the  United  States  in  Etheridge  vs.  Sperry,  "the 
question  is  not  one  of  law  so  much  as  it  is  one  of  fact  and 
good  faith,"  and  in  this  case  the  Special  Master  ex- 
pressly found  that  the  bank  entered  into  the  contract 
with  Sondheim  in  good  faith  and  with  no  actual  intent 
upon  its  part  to  hinder,  delay  or  defraud  creditors.  In 
the  light  of  the  decisions  of  the  Supreme  Court  of  Ore- 
gon, under  the  admitted  facts  of  the  instant  case,  it  is 
clear  that  considered  as  a  chattel  mortgage  the  agree- 
ment was  one  for  the  benefit  of  the  bank  and  valid. 

In  this  connection  the  decision  of  the  Supreme  Court 
of  Alabama,  in  Adkins  vs.  Bynum,  109  Ala.  281,  empha- 
sizes a  distinction  that  should  be  given  consideration. 
The  court  in  that  case  said  that  while  constructive  fraud 
is  imputed  to  a  transaction  by  which  a  mortgagor  retains 
possession  of  mortgaged  propert}^  selling  it  at  retail 
for  his  own  use  and  benefit,  that  constructive  fraud 
cannot  be  imputed  to  a  transaction  where  the  mortgagee 
has  furnished  the  property  to  the  mortgagor,  and  the 
mortgagor  is  holding  the  property  as  securit}^  to  repay 
the  mortgagee,  even  though  he  sells  it  at  retail  for  his 
own  use  and  benefit.  In  its  opinion  the  court  says  its 
attention  has  not  been  called  to  any  decision  pointing 
out  this  distinction,  but,  continues  the  court,  it  is  one 
that  should  be  made.  The  court  sums  the  matter  up 
in  these  words: 

"So  that  in  any  view,  the  creditor  loses 
nothing  and    cannot    be    hiu't  by  such  a 
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transaction,  and  he  may  well  be  substan- 
tially benefited." 


(c)  Possession  of  mortgaged  property  by  a  mort- 
gagor under  an  unrecorded  chattel  mortgage  before  the 
lien  of  any  creditor  attaches,  makes  such  a  mortgage 
good  against  every  one. 

The  Scandinavian-American  Bank  had  possession 
of  the  merchandise  in  controversy  before  the  lien  of  any 
creditor  attached,  and  before  the  proceedings  in  in- 
voluntary bankruptcy  were  instituted.  If,  for  any  rea- 
son, the  agreement  considered  as  a  chattel  mortgage 
could  be  said  to  be  invalid  against  creditors  this  posses- 
sion of  the  bank  cured  all  defects  and  made  it  valid  and 
binding.  We  refer  the  court  again  to  the  authorities 
which  we  cited  in  the  brief  which  we  first  filed  which 
are  found  under  this  point  on  pages  20,  21  and  22. 

The  appellee  calls  the  attention  of  the  court  to  the 
decision  of  the  District  Court  of  Oregon  in  Schaupp  vs. 
Miller,  206  Fed.  Rep.  575,  as  announcing  a  contrary 
doctrine.  It  will  be  observed  in  that  case  that  the  bank- 
rupt was  permitted  by  the  mortgagee  to  continue  in 
possession  of  the  goods  and  sell  them  at  retail  in  the 
usual  course  of  business  without  paying  any  of  the  pro- 
ceeds on  the  mortgage  indebtedness.  It  will  further  be 
observed  that  IMr.  Justice  Bean  says  mortgages  of  that 
character  are  void  in  Oregon  for  the  reason  stated  by 
Mr.  Justice  Moore  in  Fisher  vs.  Kelly,  30  Ore.  1,  "It 
is  for  the  mortgagor's  own  use  and  benefit,"  and  also 
that  there  is  no  authoritative  ruling  by  the  Supreme 
Court  of  Oregon  on  the  effect  of  possession.     It  is  true 
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that  he  holds  that  possession  does  not  validate  the  mort- 
gage, but  the  question  has  never  been  passed  upon  by 
this  court  and  in  the  absence  of  any  decision  to  the  con- 
trary by  the  Supreme  Court  of  the  State  of  Oregon, 
we  submit  that  the  better  rule,  both  upon  reason  and 
authority,  is  that  possession  before  the  lien  of  any  cred- 
itor attaches,  cures  any  invalidity. 

Etheridge  vs.  S perry,  139  U.  S.  277. 

Johansen  Bros.  Shoe  Co.  vs.  Alles,  197  Fed.  274. 

In  re  Marengo  County  Mercantile  Co.,  199  Fed. 
480-481. 

In  re  Harnden,  200  Fed.  177-178. 

Garner  vs.  Wright,  Ark.  6  L.  R.  A.  715. 

Noyes  et  al.  vs.  A.  E.  Ross  (Mont.) ,  47  L.  R.  A. 
400. 

Read  et  al.  vs.  Wilson,  22  111.  380. 

First  National  Bank  of  Fergus  Falls  vs.  Michael 
24  Minn.  436. 

Cameron  vs.  Marvin,  26  Kan.  612. 

Francisco  et  al.  vs.  Ryan,  34  Ohio  St.  307. 

In  re   First   National   Bank   of   Canton,   Ohio, 
C.  C.  A.  6th  Circuit,  135  Fed.  62. 

Thompson  vs.  Fairbanks,  196  U.  S.  516. 

Humphrey  vs.  Tatman,  198  U.  S.  94. 

Ilauselt  vs.  Harrison,  105  U.  S.  405. 

The  decision  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  in  Johansen  Bros.  Shoe  Co.  vs.  Alles, 
197  Fed.  274,  will  be  found  squarely  in  point.  The 
statutes  of  the  State  of  Missouri  with  reference  to  the 


20 

validity  of  chattel  mortgages  are  similar  to  the  statutes 
of  the  State  of  Oregon.     The  case  is  a  recent  one. 

Likewise  in  Cameron  vs.  Martin,  26  Kansas  612,  the 
Supreme  Court  of  Kansas  goes  carefully  into  the  ques- 
tion of  the  effect  of  possession  by  a  mortgagee.  This 
was  a  case  where  the  plaintiffs  claimed  the  property  by 
virtue  of  four  chattel  mortgages  which  were  never  re- 
corded, and  they  did  not  take  possession  of  the  property 
until  long  after  the  mortgages  were  executed.  Nine 
days  after  such  possession  was  taken,  the  defendants  is- 
sued a  writ  of  attachment  against  the  mortgagor  and 
levied  it  upon  the  property.  The  court  held  that  the 
mortgages  were  valid  from  the  time  the  mortgagees 
acquired  possession  of  the  property  covered  by  the  mort- 
gages. 

JNlr.  Justice  Valentine,  in  delivering  the  opinion  of 
the  court,  observed: 


"We  now  come  to  the  question,  would 
the  mortgage  become  valid  when  the  plain- 
tiffs took  possession  of  the  property  under 
them?  We  think  we  must  answer  this 
question  in  the  affirmative.  (Dayton  vs. 
Savings  Bank,  23  Kan.  421;  Savings 
Bank  vs.  Sargent,  20  Kan.  576;  Nash  vs. 
Norment,  5  Mo.  App.  545;  Eastman  vs. 
Water  Power  Co.,  24  ISIinn.  437;  Reed 
vs.  Wilson,  22  111.  377;  Frank  vs.  Minor, 
50  111.  444;  Chipron  vs.  Feikert,  68  111. 
284;  McTaggart  vs.  Rose,  14  Ind.  230; 
Brown  vs.  Piatt,  8  Bosw.  (N.  Y.),  324; 
Brown  vs.  Webb,  20  O.  389;  Chapman  vs. 
Weimer,  4  Ohio  St.  481 ;  Field  vs.  Baker, 
12Blatch  (U.  S.  438.)" 


After  quoting  section  178,  Jones  on  Chattel  Mort- 
gages, to  the  effect  that  possession  cures  any  invalidity 
there  may  be  in  the  instrument,  or  from  its  containing 
a  provision  which  makes  it  void  as  between  the  parties, 
the  opinion  continues: 


"This  statement  of  the  law  is  undoubt- 
edly in  accordance  with  the  great  weight  of 
authority  ...  Of  course,  a  chattel  mort- 
gage for  property  not  delivered  is  void  as 
against  all  creditors  who  have  no  notice 
of  the  mortgage,  but  they  have  no  right 
to,  or  interest  in  any  specific  property  un- 
til they  have  obtained  this  right  or  interest 
by  some  legal  process.  They  have  no  more 
right  to  the  property  than  the  mortgagee 
has,  whose  mortgage  is  void.  They  all 
have  an  equal  right  to  the  property,  that 
is,  they  all  have  a  right  to  procure  a  lien 
upon  it,  or  an  interest  in  it  by  virtue  of 
legal  process  or  chattel  mortgage  or  pur- 
chase; and  the  one  who  first  acts  will  ob- 
tain the  prior  right  in  and  to  the  property. 
If  one  of  the  creditors  already  has  a  chat- 
tel mortgage  upon  the  property  he  may 
file  his  mortgage  or  procure  possession  of 
the  property,  and  if  he  has  done  this  with 
the  consent  of  the  mortgagor,  he  has  cer- 
tainly obtained  the  prior  right  to  the 
property." 


In  Wilson  vs.  Leslie,  20  Ohio,  161,  under  a  statute 
which  declared  that  every  mortgage  upon  chattels  which 
shall  not  be  accompanied  by  immediate  delivery  and  be 
followed  by  an  actual  and  continued  change  of  posses- 
sion, shall  be  absolutely  void  as  against  creditors,  subse- 
quent purchasers  and  mortgagees  in  good  faith,  unless 
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the  mortgage  shall  be  forthwith  deposited  as  directed 
in  the  succeeding  section  of  the  act,  the  Supreme  Court 
of  Ohio  said : 


"A  fair  construction  of  this  statute  will 
not  make  the  instiimient  inoperative  as 
between  the  parties  although  it  be  not 
forthwith  deposited  with  the  recorder  .  .  . 
The  mere  fact  that  the  mortgagee  omitted 
for  several  days  or  weeks  to  deposit  his 
mortgage  with  the  clerk  of  the  township 
or  recorder  of  the  county  as  the  case  might 
require,  would  by  no  means  render  his 
security  void.  It  would  not  be  void 
against  that  class  of  creditors  who  were 
equally  remiss  with  the  mortgagee  and 
took  no  steps  to  fasten  upon  the  property 
for  the  payment  of  their  debts." 


In  Forrester  vs.  Kearney  National  Bank,  the  Su- 
preme Court  of  Nebraska  declares  that  possession  by  a 
mortgagee  before  the  right  or  lien  of  any  third  party 
attaches,  makes  the  mortgage  good  against  everybody. 

In  Francisco  et  al.  vs.  Ryan,  the  Supreme  Court  of 
Ohio  had  under  consideration  a  mortgage  which  per- 
mitted a  mortgagor  to  remain  in  possession  of  a  stock 
of  merchandise  with  a  power  of  sale.  The  court  held 
that  such  a  mortgage  was  ineffectual  to  create  a  lien 
as  against  creditors  of  the  mortgagor  who  asserted  their 
rights  against  the  property  while  it  remained  under  his 
control,  but  that  it  was  valid  as  between  the  parties,  and 
when  the  mortgagee  took  possession,  the  property  was 
not  longer  subject  to  legal  process  issued  against  the 
mortgagor  or  liability  for  his  debts,  except  to  the  extent 
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of  any  surplus  that  might  remain  after  the  satisfaction 
of  the  mortgage  debt  and  proper  charges  for  enforcing 
the  same. 

It  is  clearl}'  apparent  under  the  authority  of  this  case 
and  hke  cases  that  even  if  this  court  should  be  of  the 
opinion  that  the  agreement  between  the  Scandinavian- 
American  Bank  and  D.  Sondheim  constituted  a  chattel 
mortgage  and  was  void  because  he  did  not  pay  all  the 
proceeds  to  the  bank,  that  the  fact  that  the  bank  secured 
possession  before  the  lien  of  any  creditor  attached,  en- 
titled it  to  hold  the  property. 

The  case,  however,  which  we  deem  decisive  of  this 
question  is  Hauselt  vs.  Harrison,  105  U.  S.  405.  This 
was  a  case  where  the  defendant,  Harrison,  entered  into 
an  agreement  with  one  Edward  Bayer  by  which  he  ad- 
vanced certain  moneys  to  Bayer  for  the  purchase  of  veal 
and  kip  skins,  under  a  provision  that  all  the  skins  should 
be  considered  a  security  for  the  advances.  The  agree- 
ment was  not  acknowledged,  nor  was  it  recorded,  and 
plaintiff  as  assignee  in  bankruptcy  of  Bayer,  sought 
to  recover  skins  which  the  defendant  had  taken  posses- 
sion of.    The  Supreme  Court  says: 


"It  was  decided  in  Gregory  vs.  Morri- 
son, 96  U.  S.  619,  that  the  legal  effect  of 
such  a  contract  is  to  create  a  charge  upon 
the  property,  not  in  the  nature  of  a  pledge, 
but  of  a  mortgage.  Such  a  lien  is  good  be- 
tween the  parties  without  a  change  of  pos- 
session even  though  void  as  against  subse- 
quent purchasers  in  good  faith  without 
notice,  and  creditors  levying  executions  or 
attachments. 
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A  nd  if  followed  by  a  delivery  of  noa.^rs- 
don  before  the  rights  of  third  persons  have 
intervened,  it  is  good  absolutely." 


The  court  then  proceeds  to  say  that  the  equitahle 
lien  created  by  the  arrangement  between  the  defendant 
and  Bayer  was  one  capable  of  enforcement,  and  re- 
versed the  decision  of  the  lower  court  and  confirmed  the 
defendant  in  his  possession  of  the  property. 

The  Scandinavian-American  Bank  enabled  Sond- 
heim  to  make  the  purchase  of  this  merchandise.  It  se- 
cured possession  before  the  rights  of  third  persons  inter- 
vened. The  trustee  is  not  a  subsequent  purchaser  in 
good  faith,  without  notice,  and  no  creditors  effected  a 
levy  of  executions  or  attachments  prior  to  the  possession 
of  the  bank.  Under  the  authority  of  this  decision  alone, 
the  decree  of  the  District  Court  should  be  reversed. 

{d)  Even  without  a  change  of  possession,  an  un- 
recorded mortgage  given  in  good  faith  is  good  against 
every  one  but  subsequent  purchasers  and  mortgagees  in 
good  faith  and  for  a  valuable  consideration  of  the  same 
personal  property. 

Appellee  has  failed  to  make  any  sufficient  answer 
to  this  contention.  Section  4707  Lord's  Oregon  I^aws 
provides  in  substance  that  every  chattel  mortgage  which 
shall  not  be  accompanied  by  immediate  change  of  posses- 
sion, or  which  shall  not  be  recorded,  shall  be  void  as 
against  subsequent  purchasers  and  mortgagees  in  good 
faith  and  for  a  valuable  consideration.  The  statute  does 
not  say  that  such  a  mortgage  shall  be  void  against  all 
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creditors.  Its  operation  is  limited  to  subsequent  pur- 
chasers and  mortgagees  in  good  faith  and  for  a  valuable 
consideration. 

The  trustee  is  within  neither  of  these  classes.  He  is 
neither  a  subsequent  purchaser  nor  a  mortgagee.  He 
calls  the  court's  attention  to  an  excerpt  from  Section 
799,  Lord's  Oregon  Laws.  He  fails  to  consider  that 
the  presumption  of  fraud  raised  by  that  section  is  a 
disputable  one  and  that  it  is  removed  by  evidence  that 
the  agreement  is  entered  into  in  good  faith  and  for  a 
valuable  consideration  and  without  intent  to  defraud 
creditors.  He  fails  also  to  consider  that  this  presump- 
tion continues  no  longer  than  the  property  remains  in 
the  possession  of  the  assignor  or  mortgagor  and  that  as 
soon  as  the  possession  of  the  assignor  or  mortgagor 
ceases,  the  presumption  ceases.  The  trustee  stands  in 
the  shoes  of  the  creditors.  They  fastened  no  lien  upon 
this  property.  They  were  not  in  a  position  to  question 
this  agreement.  They  could  not  set  it  aside.  The  trustee 
cannot  do  what  they  could  not  do. 


III. 


The  tnistee  is  without  authority  to  maintain   this 
proceeding. 

Appellee's  argument  under  this  point  is  very  interest- 
ing. He  contends  that  under  the  laws  of  the  State  of 
Oregon  a  general  creditor  could  attack  the  transaction 
between  Sondheim  and  the  bank,  and  cites  in  support  of 
this  contention  Jacobs  vs.  Ervin,  9th  Ore.  52.     The  de- 
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cision  in  that  case  is  not  applicable  to  the  facts  of  the 
instant  case  for  two  important  reasons.  First,  the  prop- 
erty covered  by  the  assignment  in  that  case  at  all  times 
remained  in  the  possession  of  the  assignor  and  he  volun- 
tarily executed  an  assignment  to  the  assignee,  and  sec- 
ond, the  actual  possession  of  the  property  passed  di- 
rectly from  the  assignor  to  the  assignee.  Appellee  is 
clearly  mistaken  when  he  claims  that  the  case  is  authority 
for  the  proposition  that  a  general  creditor,  or  his  as- 
signee who  stands  in  the  shoes  of  the  general  creditor 
could,  in  the  absence  of  any  lien,  proceed  against  a  third 
party  to  recover  property  in  that  party's  possession. 

Discussing  the  case  upon  which  appellee  relies  as 
supporting  his  contention,  Mr.  Justice  Deady  in  Hahn 
vs.  Salmon,  20  Fed.  807,  says: 


"In  Jacobs  vs.  Ervin,  9  Ore.  57,  the  Su- 
preme Court  of  the  State  held  that  'when  a 
mere  lien  or  incumbrance,  fraudulent  and 
void  as  to  creditors,  but  valid  as  between 
the  parties,  has  been  created  by  the  as- 
signor upon  property  remaining  in  his  pos- 
session, and  the  title  to  which  passes  to 
and  vests  in  the  assignee  for  the  benefit  of 
creditors,'  the  assignee,  as  the  representa- 
tive of  such  creditors,  may  resist  the  as- 
sertion or  enforcement  of  such  fraudulent 
lien  or  incumbrance.  But  neither  the 
opinion  nor  the  case  goes  further  than 
this,  and  in  the  former  it  is  plainly  implied 
that  this  power  of  the  assignee  only  ex- 
tends to  the  defense  or  protection  of 
property  of  which  he  has  both  the  ])osses- 
sion  and  title,  from  the  effect  of  a  fraud- 
ulent lien  or  incumbrance." 
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He  says  further : 


"An  insolvent  debtor,  who  has  made  a 
fraudulent  transfer  of  his  property  for  the 
purpose  of  defrauding  his  creditors,  can- 
not reclaim  it;  nor  can  he  confer  a  right 
in  this  respect  upon  another  which  he  does 
not  himself  possess." 


It  seems  that  this  would  sufficiently  answer  appellee's 
claim  that  a  general  creditor  could  impeach  the  transac- 
tion between  Sondheim  and  the  bank.  That  Mr.  Jus- 
tice Deady  is  correct  in  his  interpretation  of  this  decision 
rather  than  appellee  is  apparent  from  subsequent  de- 
cisions of  the  Supreme  Court  of  Oregon. 

In  Gammons,  assignee,  vs.  Holman  ct  al.,  11  Ore. 
284,  3  Pac.  676,  the  rights  of  an  assignee  were  before 
the  court.  One  Klingel  was  indebted  to  the  defendants. 
•He  entered  into  a  parol  agreement  with  them  by  which 
they  were  to  make  certain  advances  to  enable  him  to 
secure  certain  goods  which  were  consigned  to  him,  and 
which  they  were  to  hold  until  he  repaid  all  the  indebted- 
ness owing  them.  The  defendants  received  possession 
of  the  goods  but  in  the  meantime  Klingel  had  made  an 
assignment  for  the  benefit  of  all  his  creditors  covering 
the  goods  in  question.  The  court  held  that  the  assignee 
had  no  greater  right  to  the  goods  than  Klingel,  and  since 
he  could  not  claim  the  goods,  the  assignee  could  not,  and 
this  in  spite  of  the  fact  that  the  assignment  was  made 
before  the  defendants  secured  possession  of  the  goods. 

Justice  Bean  in  Helms  vs.  Gilroy,  20  Ore.  517,  26 
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Pac.  851,  sjieaking  of  the  rights  of  an  assignee  under 
the  general  assignment  law,  says: 


"The  defendant  Rogers,  who  alone  is 
contesting  plaintiffs'  claim,  is  the  assignee 
of  the  defendant  Gilroy,  plaintiffs'  mort- 
gagor, imder  the  general  assignment  law 
of  this  state.  As  such  assignee,  he  suc- 
ceeds only  to  the  rights  of  his  assignor,  and 
is  affected  by  all  the  equities  existing  as 
against  him.  He  takes  the  property  sub- 
ject to  all  existing  valid  liens  and  charges. 
He  acquires  no  better  title  than  his  as- 
signor, and,  in  this  suit,  can  make  no  de- 
fense to  the  mortgage  that  his  assignor 
could  not  make." 


Justice  Moore  in  Fisher  vs.  Kelly,  30  Oregon  1,  46 
I'ac.  148,  discussing  a  chattel  mortgage  which  was  held 
A'oid  because  it  was  for  the  mortgagor's  own  use  and 
benefit,  savs: 


"The  general  creditor  is  in  no  position 
to  raise  the  question  that  the  mortgage  is 
void  as  to  him  until  he  has  seized  the  prop- 
erty covered  by  the  chattel  mortgage,  or 
secured  some  lien  thereon." 


The  case  last  mentioned,  Fisher  vs.  Kelly,  30  Ore. 
1,  is  cited  by  appellee  in  his  brief  and  is  a  case  which 
involved  the  validity  of  a  mortgage  with  a  so-called 
power  of  sale.  Its  language  is  clear  and  plain.  The 
general  creditor  is  in  no  position  to  raise  the  question 
that  the  mortgage  is  void  as  to  him  until  he  has  seized 
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the  property  covered  by  the  chattel  mortgage  or  se- 
cured some  lien  thereon,  and  this  the  creditors  of  the 
bankrupt  failed  to  do.  The  trustee  stands  in  the  shoes 
of  these  creditors.  He  can  assert  no  rigrhts  thev  did  not 
assert.  They  secured  no  lien  upon  this  property  and 
they  are,  therefore,  not  in  a  position  to  raise  the  question 
that  the  agreement  is  void,  and  he  cannot  raise  a  ques- 
tion they  did  not  raise. 

Mr.  Justice  Ross  in  the  Flatland  case  passed  square- 
ly upon  this  point.  In  that  case,  counsel  for  the  petition- 
er contended  that  while  the  mortgage  was  good  between 
the  parties,  it  was  not  good  against  the  trustee,  and  that 
under  the  amendment  of  1910,  the  trustee  did  not  stand 
in  the  shoes  of  the  bankrupt  but  had  all  the  rights  of 
a  creditor  possessing  a  levy  upon  the  property  in  contro- 
versy, and  that  if  the  lien  of  the  mortgage  would  not, 
for  any  reason,  be  valid  against  a  levying  creditor,  it 
would  not  be  valid  against  the  trustee.  Answering  this 
contention,  Mr.  Justice  Ross,  speaking  for  the  court, 
said: 


"A  conclusive  answer  to  the  suggestion 
here  made  is  that  there  is  nothing  in  the 
record  showing  that  any  of  the  creditors 
of  the  bankrupt  other  than  the  respondent 
held  a  lien  of  anv  character." 


Precisely  tlie  same  situation  exists  in  this  case.  None 
of  the  creditors  other  than  this  appellant  held  a  lien  of 
any  character.  The  appellee  is  clearly  without  authority 
to  maintain  this  proceeding. 

Notwithstanding  the  decision  of  this  court  in  the 
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Flatland  case,  appellee  asserts  that  he  has  authority  to 
maintain  this  proceeding  under  section  70a5.  This  con- 
tention proceeds  upon  the  assumption  that  a  general 
creditor  could  impeach  the  transaction  l)etween  Sond- 
heim  and  the  bank.  We  have  shown  that  under  the 
direct  and  positive  language  of  the  Supreme  Court  of 
Oregon,  this  assumption  of  appellee's  is  unwarranted. 


"A  general  creditor  is  in  no  position  to 
raise  the  question  that  the  mortgage  is  void 
as  to  him  until  he  has  seized  the  property 
covered  by  the  chattel  mortgage  or  secured 
some  lien  thereon."  Fisher  vs.  Kelly,  30 
Ore.  1. 


Discussing  Section  70a5,   Mr.   Collier  in  his  very 
valuable  work  on  bankruptcy,  pp.  996-997,  says: 


"That  it  is  well  settled  that  the  trustee 
in  bankruptcy  takes  not  as  an  innocent 
purchaser,  but  subject  to  all  valid  claims, 
liens  and  equities,  and  that  he  has  no  bet- 
ter title  than  the  bankrupt  had,  and  is  af- 
fected with  every  equity  which  w«uld  af- 
fect the  bankrupt  himself  if  he  were  assert- 
ing the  same  rights  or  interest." 


The  decree  of  the  District  Court  should  be  reversed. 
Respectfully  submitted, 

SIDNEY  J.  GRAHAM, 

Attorney  for  Petitioner 
and  Appellant. 
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FOREWORD. 


At  the  oral  argument  of  this  case,  counsel  for  ap- 
pellant tendered  a  five-page  typewritten  document  em- 
bodying after-thoughts,  which  the  Court,  upon  request, 
authorized  him  to  print,  but  inasmuch  as  it  had  not 
theretofore  been  exhibited  to  Appellee,  and  for  the 
further  reason  that  Appellee  from  previous  experience 


with  Counsel  for  Appellant  knew  the  range  which  would 
be  taken,  and  that  the  inch  would  develop  into  the  ell, 
the  Appellee  respectfully  requested  the  Court  to  extend 
him  the  right  to  file  an  Answering  Brief,  if  he  so  de- 
sired, which  request  was  granted.  The  five  pages,  as 
anticipated,  accordingly  blossomed  into  a  39-page  post 
helium  "Reply  Brief"  (the  original  Brief  being  26 
pages)  in  which  will  be  found  a  melange  of  warmed-up 
excerpts  from  the  original  Brief  with  here  and  there  new 
contentions  and  new  cases  not  originally  urged  or  cited 
so  that  the  Appellee  would  have  been  afforded  an  oppor- 
tunity to  answer,  though  the  scope  of  the  controversy 
was  thoroughly  familiar  to  Appellant  when  the  original 
Brief  was  filed.  If  the  Appellant  fails  after  this  Brief 
is  filed  to  forward  to  San  Francisco  in  the  form  of 
letters,  memoranda,  or  what-not,  another  set  of  disputa- 
tions and  heterodox  authorities  supposed  to  sustain 
them,  he  will  break  a  precedent  with  which  those  in 
touch  with  the  history  of  this  case,  before  the  Special 
Master  and  before  the  District  Court,  are  despairingly 
familiar. 

There  are  only  two  phases  of  the  Appellant's  most 
recent  discussion  which  are  worthy  of  extended  rejoin- 
der. As  to  the  others  we  shall  be  extremely  brief,  pre- 
serving, however,  for  clarity  the  Appellant's  divisions 
and  subdivisions. 


3 
I. 

Did  the  title  "Remain''  in  the  Bank? 

Conditional  sale  or  trust? 

In  our  answering  Brief  we  demonstrated  the  fact 
that  the  settled  law  of  this  jurisdiction  condemns  the 
transaction  in  the  instant  case.  Appellant  replies  by 
citing  a  decision  in  another  circuit  (Dunlop  v.  Mercer, 
156  Fed.  549)  expressly  recognizing  the  truth  of  our 
observation  as  to  the  law  governing  this  case,  but  con- 
taining the  further  statement  which  is,  quoad  this  dis- 
cussion, interesting,  rather  than  important,  that  the  law 
is  different  in  some  other  jurisdictions. 

The  distinction  asserted  by  Appellant  to  exist  with 
regard  to  "possession"  is  fully  discussed  hereinafter 
under  a  more  appropriate  heading. 

The  Appellant  avers  that  the  appellee  is  "mistaken" 
in  saying  that  Sondheim  had  unlimited  power  to  dis- 
pose of  the  merchandise,  and  was  not  restricted  in  his 
utilization  of  the  proceeds  of  the  sale  thereof.  Our  state- 
ment is  based  upon  the  Findings  of  Fact  of  the  Special 
Master  from  which  no  appeal  was  taken  and  upon  the 
view  of  the  facts  expressed  by  the  District  Court,  and 
it  will  serve  no  useful  purpose  to  point  out  again  that 
it  was  a  conceded  fact  that  Sondheim  was  left  in  posses- 
sion of  his  stock,  conducted  his  business  as  before,  de- 
posited the  proceeds  of  sales  to  his  own  credit,  com- 
mingled the  funds  received  from  other  sources  and  that 


the  account  was  at  all  times  subject  to  his  check,  etc. 
We  assume  therefore  that  the  ipse  dixit  of  the  Appel- 
lant to  the  effect  that  we  are  "mistaken"  will  not  weigh 
heavily  with  the  Court. 

Throughout  Appellant's  Reply  Brief,  and  his  orig- 
inal Brief  for  that  matter,  he  proceeds  upon  the  un- 
warranted assumption  that  the  claim  of  invalidity  of  the 
chattel  mortgage  in  this  case  is  based  solely  on  the  con- 
duct of  the  parties,  and  that  there  is  no  question,  elimin- 
ating this  important  feature,  as  to  the  validity  of  the 
instrument. 

The  conduct  of  the  parties  as  shown  by  the  Findings 
of  Fact  and  the  decision  of  the  lower  Court,  are  so 
flagrantly  objectionable  that  we  considered  it  unneces- 
sary to  devote  much  attention  to  the  language  of  the 
instrument,  which  is  after  all  of  secondary  importance, 
but  if  this  case  had  to  be  determined  wholly  upon  the 
question  of  the  language  of  the  instrument  we  would 
assert,  with  confidence,  that  it  is  void  on  its  face,  in 
Oregon,  in  that  by  the  express  terms  thereof  it  attempts 
to  assert  a  lien  upon  a  store  full  of  assets  and  yet  gives 
to  the  mortgagor  the  right  to  remain  in  possession  of 
them,  sell  them  ad  libitum  and  retain  one-half  of  the 
proceeds  for  his  own  use.  It  is  believed  to  be  unneces- 
sary to  cite  authority  for  a  proposition  which  seems  so 
axiomatic. 

Leaving,  however,  the  question  of  the  language  of 
the  chattel  mortgage,  the  Appellant  at  pages  5  and  6 
of  its  Reply  Brief  makes  a  labored  attempt  to  answer 
our  point  that  the  court  is  more  interested  in  the  manner 
in  which  the  transaction  is  carried  out  than  in  the  Ian- 


guage  of  the  agreement.  We  are  assured  by  Appellant 
that  nothing  prevented  a  levy  of  attachment  by  the 
creditors  of  Sondheim.  One  risks  an  attack  of  vertigo 
in  attempting  to  follow  the  mazes  of  this  particular  argu- 
ment, but  reduced  to  its  lowest  terms  it  seems  to  amount 
to  a  reproach  to  the  creditors  for  negligence  in  failing 
to  suspect  the  sedulously  guarded  secret  arrangement 
between  Sondheim  and  Appellant,  and  in  trusting  to 
appearances  and  particularly  in  permitting  themselves 
to  be  lulled  into  security  by  parties  who  now  complain 
of  this  child-like  faith. 

As  soon  as  Sondheim  skipped  and  conditions  be- 
came suspicious,  the  creditors  acted  at  once,  but  the 
Bank  having  quicker  and  better  means  of  information 
got  its  man  to  the  premises  an  hour  ahead  of  the  sheriff, 
and  for  the  first  time  the  creditors  were  confronted  with 
the  information  that  all  of  the  stock  was  claimed  by  the 
Bank  because  of  a  secret  lien  given  it  some  weeks  before, 
in  consideration  of  its  advancing  less  than  one-half  of 
the  purchase  price.  If  the  creditors  under  these  circum- 
stances have  been  negligent  or  have  omitted  anything 
which  vigilance  would  have  demanded.  Appellant  has 
failed  to  point  out  the  respects  in  which  the  laches  in- 
here. 

But,  naively  claims  the  Counsel  for  the  Bank,  Sond- 
heim's  possessions  were  "increased,"  not  diminished  by 
it,  and  therefore  this  secret  and  fraudulent  preference 
should  be  sustained.  We  ask  the  Court  to  examine  the 
validity  of  this  argument  in  the  Yight  of  the  following 
considerations  overlooked  by  Appellant: 


1.  Sondheim's  possessions  were  also 
"increased"  to  the  extent  of  thousands  of 
dollars'  worth  of  goods  entrusted  to  him 
by  those  whom  Appellee  represents,  upon 
the  faith  of  Sondheim's  apparent  owner- 
ship of  the  business  conducted  by  him. 

2.  The  Bank  in  actual  practise  per- 
mitted Sondheim  to  check  upon  the  funds 
arising  from  the  sale  of  the  secretly  mort- 
gaged goods  at  his  pleasure,  thus  enabling 
him  in  the  three  weeks'  time  to  dispose  of 
thousands  of  dollars'  worth  of  assets  and 
skip  with  the  proceeds  several  days  before 
it  took  possession.  Just  how  beneficial 
this  "increase"  was,  is  not  apparent. 

3.  The  Bank  is  not  claiming  the  return 
of  the  $2600  advanced  by  it,  but  of  $5200, 
representing  also  the  old  indebtedness  of 
$2600.  The  Pallay  stock  to  aid  in  the 
purchase  of  which  the  $2600  is  claimed  to 
have  been  advanced  cost  Sondheim  $5800. 
Sondheim,  therefore,  used  $3200  addition- 
al money,  assets  for  the  general  creditors, 
which  the  Bank  now  wishes  to  grab  under 
the  plea  that  it  "increased"  the  assets. 

4.  The  Special  Master  and  the  Dis- 
trict Court  denying  the  validity  of  Ap- 
pellant's lien,  found  it  unecessary  to  pass 
upon  the  question  of  payment;  but  as  a 
matter  of  fact,  of  the  $2600  advanced  $2,- 
000  was  recovered  by  the  Bank  before  the 
institution  of  this  suit  ( Transcript  of  Rec- 
ord, pages  54  and  58).  It  is  true  that 
after  the  adjudication  in  bankruptcy  Ap- 
pellant attempted  to  jockey  the  credits 
but  the  illegality  of  this  ex  post  facto  jug- 
gling is  palpable. 


And  then  Appellant,  lest  the  Court  forget  the  quo-, 
tation  from  Black  on  page  14  of  its  original  Brief,  sets 
it  out.m  extc7wo  again  at  page  7  of  the  Reply  Brief, 
oblivious  of  the  fact  that  the  quotation  repudiates  Apel- 
lant's  contention  in  that  the  text-writer  is  careful  to 
qualify  his  approval  of  the  trust  certificate  doctrine  by 
the  condition  ''binding  liim  to  pay  over  the  proceeds  of 
such  sales  as  fast  as  received  until  the  advances  are  re- 
paid/' which  condition  is  the  vital  and  all-important 
consideration  omitted  in  the  instant  case. 


Ill 


lis  THE  CONTRACT  VALID  CONSIDERED  AS  A  CHATTEL 
MORTGAGE? 

The  assertion  was  made  in  Appellant's  original 
Brief  that  under  the  laws  of  the  State  of  Oregon  a 
chattel  mortgage  in  which  in  terms  or  in  operation, 
the  mortgagor  is  permitted  to  remain  in  possession  of 
a  shifting  stock  of  goods  and  use  the  proceeds,  or  part 
of  them,  is  not  void.  This  matter  was  thoroughly  briefed 
by  us  before  and  we  shall  not  weary  the  Court  with  a 
repetition  of  the  citations  showing  the  invaliditj^  of  such 
a  transaction  to  be  clearly  established  in  Oregon. 

This  Court  has  already  indicated  in  Peterson  v. 
Sabin,  214  Fed.  234,  that  its  understanding  of  the  Ore- 
gon decisions  is  that  such  a  transaction  is  void,  inde- 
pendently of  the  question  of  fraudulent  intent  of  the 
parties.  But  the  Appellant  has  found  two  more  cases 
which  he  cites  at  page  12  of  the  Reply  Brief. 
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Appellant  neglects,  however,  to  state  that  neither 
of  these  cases  deals  with  a  shifting  stock  of  goods.  Both 
of  them  as  a  matter  of  fact  were  decided  before  the 
enactment  of  Section  7407,  L.  O.  L.,  which  came  into 
being  for  the  first  time  in  the  Oregon  General  Laws 
of  1893,  page  30.  In  Appellant's  quotation  from  the 
first  of  these  cases,  Marks  v.  Miller,  21  Ore.  317,.  he 
garbled  the  language  of  the  court  in  such  a  way  as  to 
make  it  appear  that  in  referring  to  the  "earlier  de- 
cisions" the  Oregon  Court  is  speaking  of  its  own  de- 
cisions construing  its  own  statute,  whereas  a  reference 
to  the  case  will  show  that  it  is  speaking  of  decisions 
generally,  in  other  jurisdictions. 

In  the  Marks  case  there  was  a  delay  of  three  days 
in  recording  the  mortgage.  The  Court,  discussing  the 
presumption  of  fraud  which  arose  therefrom,  points  out 
that  it  may  be  rebutted  (page  323)  "by  showing  that  it 
was  made  on  a  good  and  valuable  consideration  and 
was  bona  fide;  that  such  'possession  was  fair  and  con- 
sistent with  the  terms  of  the  mortgage,  and  the  nature 
of  the  transaction/' 

In  the  instant  case  the  possession  was  found  to  be 
utterly  inconsistent  with  the  nature  of  the  transaction 
and  with  the  terms  of  the  mortgage  in  that  neither  the 
instrument  itself  nor  the  parties  in  carrying  it  out  ap- 
plied the  proceeds  in  liquidation  of  the  mortgage  debt. 

The  other  case  cited  by  Appellant — Davis  v.  Bow- 
man, 25  Ore.  189,  deals  merely  with  the  question  of 
priorities  between  mortgagees  and  arose  at  a  time  when 
a  mortgage  was  not  declared  to  be  invalid  because  of 
failure  to  record.    The  Court  points  out  that  by  record- 
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ing  the  mortgage,  the  mortgagor  could  be  enabled  to 
pledge  his  chattels  as  securities  and  "retain  the  posses- 
sion and  use  of  them  in  a  reasonable  way,"  and  the  mort- 
gagee be  relieved  from  the  burden  of  proving  the  bona 
fides  of  the  transaction.  It  is  manifest  from  this  lan- 
guage that  the  presumption  of  fraud  cannot  be  re- 
butted by  the  use  of  them  in  an  "unreasonable"  way, 
such  as,  for  instance,  the  absolute  disposition  of  them 
by  the  mortgagor  and  appropriation  of  the  proceeds 
with  the  consent  of  the  mortgagee. 

Again  and  again,  as  in  the  original  Brief,  the  Ap- 
pellant talks  about  its  "good  faith."  This  Court  pointed 
out  in  Peterson  v.  Sabin,  supra,  that  good  faith  was 
not  the  controlling  consideration,  and  the  U.  S.  Su- 
preme Court  expressly  so  held  in  Knapp  v.  Trust  Com- 
pany, 216  U.  S.  545.  The  finding  by  the  Special  Mas- 
ter as  to  the  absence  on  the  part  of  the  Bank  of  an 
express  intent  to  defraud  the  creditors  was  qualified, 
as  we  pointed  out  in  our  Brief,  at  pages  19  and  20 
(Transcript  of  Record,  p.  41).  An  additional  fault 
which  inheres  in  Appellant's  argument  in  this  regard 
is  its  attempt  to  test  the  question  of  good  faith  by  exam- 
ining the  motives  of  the  Bank.  The  creditors  are  also 
interested  in  Sondheim  and  what  Sondheim  was  enabled 
to  do  by  virtue  of  his  arrangement  with  the  Bank. 

As  Judge  Deady  pointed  out  in  Catlin  v.  Currier, 
Fed.  Cas.  No.  2518: 


"Such  use  of  the  mortgaged  property  by 
the  mortgagor  is  utterly  inconsistent  with 
the  idea  of  giving  a  pledge  of  security  to 


10 


the  mortgagee.  In  legal  effect  it  is  a 
sham,  a  nullity — a  mere  shadow  of  a  mort- 
gage, only  calculated  to  ward  off  other 
creditors — a  conveyance  in  trust  for  the 
benefit  of  the  person  making  it,  and  there- 
fore void  as  against  creditors.     *     *     * 

But  it  is  said  by  the  counsel  for  de- 
fendant, that  the  question  of  "fraudulent 
intent,"  under  the  statute  is  a  question  of 
fact  (Code,  Ore.  657),  and  that,  as  the 
court  has  found  as  a  matter  of  fact,  the  de- 
fendant acted  in  the  premises  without  any 
intent  to  defraud  anyone,  the  onl}^  con- 
clusion of  law  proper  to  be  drawn  from 
the  facts  is  in  favor  of  the  validity  of  the 
mortgage. 

This  argument,  it  seems  to  me,  is  based 
upon  two  erroneous  assumptions. 

1st.  That  the  fraudulent  intent  of 
which  the  statute  speaks  as  sufficient  to 
void  a  mortgage,  is  in  any  case,  the  intent 
of  the  mortgagee ;  and  2nd,  that  the  ques- 
tion of  "fraudulent  intent"  is  not  involved 
in  this  case  at  all.    *     *     * 

As  to  the  second  error  of  the  argument 
under  consideration,  it  is  sufficient  to  say, 
that  such  a  mortgage  or  conveyance  as  this 
— a  conveyance  in  trust  for  the  party  mak- 
ing it — is  declared  void  as  to  creditors,  as 
a  matter  of  public  policy,  without  refer- 
ence to  the  intent  of  the  parties  thereto. 
The  law  assumes  absolutely,  and  beyond 
doubt  correctly,  that  in  no  circumstance 
can  such  a  transaction  be  upheld  in  justice 
to  creditors.  In  this  case,  whatever  may 
have  been  the  intention  of  the  parties,  the 
law  for  the  protection  of  the  general  cred- 
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itors  of  the  debtor,  declares  the  so-called 
mortgage  void,  because  made  in  trust  for 
Daly."^ 

^  ^  tJp  7p  7|r  ^ 

Appellant  discussing  the  nature  of  the  change  of 
possession  required  by  the  Oregon  statute  calls  atten- 
tion to  the  case  of  Rule  v.  Bolles,  27  Ore.  368,  which 
he  claims  as  authority  for  the  statement  that  the  pre- 
sumption of  fraud  from  failure  to  record  or  to  deliver 
immediate  possession  ceases  as  soon  as  possession  is 
transferred. 

The  mental  astigmatism  of  Appellant  in  this  regard 
is  curious.  He  apparently  loses  sight  entirely  of  the 
fact  that  possession  of  the  assets  covered  by  the  chattel 
mortgage  was  never  transferred.  The  Bank  got  hold 
of  what  teas  left  after  Sondheim  had  sold,  with  the 
Bank's  consent,  as  much  as  he  pleased  and  pocketed 
the  money.  Taking  possession  of  what  little  is  thus 
left  is  a  very  different  proposition  from  the  one  before 
the  Oregon  Court  in  the  case  of  Rule  v.  Bolles  on 
which  appellant  relies.  That  case  did  not  involve  any 
question  of  a  shifting  stock  of  goods  which  is  unique 
and  distinct.  All  of  the  property  covered  by  the  convey- 
ance in  the  Bolles  case  Avas  transferred  to  the  possession 
of  the  vendee,  and  thus,  if  the  transaction  was  a  fair 
one,  the  equities  of  the  creditors  were  preserved.  The  vice 
of  the  instant  case  which  Appellant  cannot  or  will  not 
see,  is  that  had  the  Bank  procured  a  valid  chattel  mort- 
gage from  Sondheim  to  the  extent  of  the  $2600  advanced 
by  it,  and  proceeded  to  sell  the  stock  in  such  a  way  as 
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to  apply  all  of  the  proceeds  in  liquidation  of  its  lien 
the  creditors  would  have  procured  the  equity  over  and 
above  the  amount  of  its  advance,  whereas  it  chose  instead 
to  take  what  it  calls  a  mortgage,  let  Sondheim  use  the 
mortgaged  goods  as  he  saw  fit,  and  when  the  house 
collapsed,  grabbed  what  little  v/as  left  and  attempted  to 
hold  it  for  nearly  the  entire  amount  of  its  original  claim. 
In  the  Bolles  case  none  of  the  property  had  been 
dissipated.  Possession  had  passed,  the  jury  found,  sev- 
eral months  before  the  attack,  and  Judge  Bean  express- 
ly pointed  out  that  the  statute  referred  to  by  Appellant 
was  not  involved  because  the  change  of  possession  was 
found  to  have  been  an  immediate  one. 

^.  ^1*  i^  ili  ili  .alt 

At  page  21,  et  seq.  of  its  Reply  Brief,  Appellant, 
with  renewed  energy,  comes  back  to  Orton  v.  Orton, 
and  Bremer  v.  Fleckenstein  and  endeavors  again  to 
distinguish  the  facts  in  the  instant  case.  We  shall  not 
weary  the  Court  with  another  summary  of  the  flagrant 
manner  in  which  the  transaction  was  carried  out.  In 
this  connection,  however.  Appellant  makes  the  gratuit- 
ous statement  that  the  evidence  shows  that  Sondheim 
"deposited  all  the  proceeds  realized  from  the  daily  sales 
in  the  Bank."  This  statement  is  utterly  without  founda- 
tion, though  it  would  make  little  difference  if  Sond- 
heim did  make  such  deposits  inasmuch  as  the  Appellant 
admits  he  v/as  ]3ermitted  to  check  on  the  account  as  he 
saw  fit.  In  what  way  would  the  creditors  he  benefited 
hij  Sondheim  depositing  the  proceeds  and  the  neirt  day 
dratiiiug  it  out  in  cash  and  skipping?     Does  the  fact 
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that  Sondheim  made  three  payments  to  the  Bank  on 
account,  not  under  the  terms  of  the  chattel  mortgage, 
but  under  a  subsequent  and  different  verbal  arrange- 
ment, alter  the  situation?  Appellant,  however,  thinks 
that  in  a  case  of  this  character  if  the  mortgagee  pays 
the  mortgagor  a  few  dollars  the  doctrine  of  Orton  v. 
Orton  and  Bremer  v.  Fleckenstein  is  avoided. 

We  are  somewhat  surprised  that  Appellant  even  ad- 
mits (Reply  Brief,  page  23)  : 


"Without  this  requirement  of  weekly 
payments,  the  agreement  considered  as  a 
chattel  mortgage,  clearly  would  be  one 
for  the  benefit  of  the  mortgagor  and  the 
reason  for  holding  it  void  against  attach- 
ing creditors  would  be  apparent." 


That  admission  renders  it  unnecessary  to  argue  the 
matter  further,  inasmuch  as  all  the  Appellant  can  claim 
after  making  it,  is  the  fact  that  its  conduct  varied  in 
degree  of  vice  as  to  the  creditors  from  the  conduct  in 
Orton  V.  Orton  and  Bremer  v.  Fleckenstein,  and  not 
that  it  varied  in  kind. 

Appellant  continues  on  the  same  page,  arguing 
that  if  the  mortgagor  is  left  in  possession  with  the 
right  to  sell  the  goods,  but  providing  for  weekly  pay- 
ments which  will  extinguish  the  indebtedness  within  a 
reasonable  time,  the  mortgage  is  clearly  valid.  Appel- 
lant neglects  to  give  us  the  benefit  of  his  views  as  to 
just  what  sized  weekly  payments  should  be  demanded 
and  as  to  just  what  is  a  reasonable  time.  The  mort- 
gagor might  do  as  Sondheim  did,  conduct  sales,  and 
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get  rid  of  large  quantities  of  goods  in  bulk  within  three 
or  four  weeks.  Or  in  the  case  of  a  store  in  a  remote 
section,  sales  in  three  or  four  weeks  might  amount  to 
very  little.  We  do  not  therefore  blame  Appellant  for 
qualing  before  the  task  of  a  definite  statement  as  to  how 
much  the  mortgagor  should  be  allowed  to  retain  for 
his  own  use,  and  how  long  a  time  he  should  be  permitted 
within  which  to  pay  his  indebtedness  before  the  transac- 
tion comes  within  the  inhibition  of  the  doctrine  of  Orton 
V.  Orton. 

In  law,  equity  and  good  conscience  there  is  but 
one  condition  under  which  a  mortgagor  can  be  left  in 
custody  and  control  of  property  covered  by  mortgage, 
even  though  recorded,  and  that  is  that  eveiy  sale  shall 
be  accounted  for  and,  less  the  reasonable  expense  neces- 
sarily incident  thereto,  applied  in  reduction  of  the  mort- 
gage debt  so  that  the  equity  of  general  or  subsequent 
creditors  in  the  surplus  will  not  be  impaired.  To  per- 
mit the  debtor  to  retain  1/2  or  1/3  or  1/4  of  the  proceeds 
free  from  the  mortgage  claim  and  yet  immune  from  at- 
tacks of  general  creditors  who  are  warded  off  by  the 
lien,  may  be  only  50  per  cent,  or  33  1/3  per  cent  or  25 
per  cent  as  fraudulent  or  damaging  but  we  are  cited 
to  no  authority  justifying  Appellant's  dogmatic  asser- 
tion as  to  the  magic  of  such  percentages. 

To  clinch  his  argument  in  this  particular  Appellant 
drags  in  an  Alabama  case  discovered  in  the  archives — 
Adkins  v.  Bynum,  109  Ala.  281,  which  held  that  a  dis- 
tinction exists  in  Alabama  with  regard  to  transactions 
of  this  character,  in  a  case  in  which  the  entire  stock  and 
purchase  price  was  advanced  by  the  mortgagee,  on  the 
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ground  that  no  creditor  is  injured.  We  are  not  particu- 
larly concerned  with  the  soundness  of  this  doctrine,  in- 
asmuch as  it  is  conceded  in  the  instant  case  that  the  bank 
advanced  only  $2600  out  of  a  total  purchase  price  of 
$5800.  The  Alabama  Court  said  in  addition  to  the 
sentence  quoted  by  the  Appellant:  "It  (the  mortgage) 
is  not  a  conveyance  of  property  out  of  which  the  creditor 
could  have  realized  his  claim,  or  some  portion  thereof." 
Surely  Appellant  will  not  contend  that  the  creditors 
could  not  have  realized  their  claims  or  some  portion 
thereof  out  of  the  $3200  of  his  own  money  advanced 
by  Sondheim  in  purchasing  the  Pallay  stock. 

^  ^  ^  ^  ^  ^ 

One  of  the  two  points  made  by  Appellant  calling 
for  serious  consideration  is  that  set  out  under  heading 
"C"  on  page  27  of  the  Reply  Brief,  as  follows: 


"Possession  of  mortgaged  property  by 
a  mortgagor  under  an  unrecorded  chattel 
mortgage  before  the  lien  of  any  creditor 
attaches,  makes  such  a  mortgage  good 
against  every  one." 


We  cited  in  our  Brief  ( page  29 )  the  case  of  Schaupp 
v.  Miller,  206  Fed.  575,  decided  by  District  Judge  Bean 
which  distinctly  and  unequivocally  holds  that  the  taking 
of  possession  under  a  mortgage  like  the  instant  one 
before  the  intervention  of  bankruptcy,  but  after  its 
execution  and  delivery  and  after  the  mortgagor  has  been 
allowed  to  remain  in  possession  and  dispose  of  part  of 
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the  stock,  will  not  avail  the  mortgagee  when  the  instru- 
ment is  attacked. 

No  valid  difference  hetween  that  case  and  the  in- 
stant case  exists  and  none  is  pointed  out  by  Appellant. 
Judge  Bean  recognized  that  the  question  is  not  free  from 
difficulty  and  that  there  are  other  jurisdictions  in  which 
a  different  doctrine  is  announced. 

We  shall  proceed  to  an  examination  and  discussion 
of  the  cases  cited  at  page  28  and  at  other  points  in  Ap- 
pellant's Brief,  under  the  claim  that  they  establish  the 
fact  that  the  better  rule,  both  upon  reason  and  authority, 
is  that  such  taking  of  possession  cures  invalidity.  Ap- 
pellant takes  comfort  in  the  fact  that  the  decision  of 
Judge  Bean  in  Schaup  v.  Miller  is  after  all  only  the 
decision  of  a  district  court.  We  believe  that  this  court 
will  not  consider  as  of  merely  passing  moment  the  fact 
that  Judge  Bean,  weighing  and  determining  the  ques- 
tion in  the  light  of  the  law  of  the  State  of  Oregon, 
brought  to  the  consideration  of  the  case  in  addition  to 
the  ability  which  commands  such  universal  respect,  a 
long  experience  upon  the  Supreme  Court  of  the  State 
of  Oregon  and  an  active  participation  in  the  decisions 
upon  questions  kindred  to  that  at  issue. 

The  first  case  cited  by  Appellant,  that  of  Etheridge 
V.  Sperry,  139  U.  S.  277,  has  not  so  far  as  we  can  find 
the  slightest  reference  to  validation  by  possession.  The 
Court  dealing  with  the  recorded  chattel  mortgage  simp- 
ly announced  the  well-known  principle  that  it  would 
follow  as  to  its  status,  the  ruling  of  the  Courts  of  Iowa 
where  the  case  arose. 

The    next    citation — Johansen  Bros.   Shoe  Co.  v. 
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Alles,  et  al.,  197  Fed.  278,  is  claimed  by  Appellant  to  be 
"squarely  in  point."  A  pertinent  paragraph  from  the 
court's  opinion  explaining  the  basis  of  the  decision  will 
disclose  just  how  "squarely  in  point"  it  is:  (It  being 
remembered  that  in  the  instant  case  the  mortgage  was 
never  recorded  and  no  creditor  had  any  intimation  of  it. ) 


"The  mortgage  in  this  case  being  of 
record,  imparted,  according  to  the  laws  of 
the  State  of  Missouri,  notice  to  the  pub- 
lic, and,  of  course,  to  the  creditors  of  the 
mortgagor,  of  all  of  its  provisions.  They 
at  any  rate  had  constructive  knowledge 
of  the  mortgage  and  of  its  provisions, 
equally  as  certain  of  being  real  as  the 
mortgagee's  constructive  fraud  was  cer- 
tain of  being  actual.  They  therefore 
knew  that  the  mortgage  was  good  as  be- 
tween the  parties,  and  knew  that  they 
might  proceed  against  it  and  fix  a  lien 
upon  it  for  their  claims  superior  to  the 
right  of  the  mortgagee  if  they  desired  to 
exercise  the  requisite  diligence  to  do  so. 
They  knew  that  they  must  act  if  at  all  be- 
fore the  mortgagee  should  exercise  his 
right  to  take  possession  of  the  property. 
Their  failure  to  do  so  indicates  their  con- 
fidence in  the  honor  and  integrity  of  their 
debtor,  and  emphasizes  what  is  apparent 
in  this  case,  the  solvency  of  their  debtor 
and  the  actual  good  faith  of  his  transac- 
tion with  the  mortgagee.  There  are, 
therefore,  no  equitable  considerations 
which  in  any  manner  incline  us  to  ignore 
the  doctrine  of  the  state  of  Missouri  which 
makes  for  the  benefit  of  the  mortgagor  in 
this  case." 
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In  re  Marengo,  etc.,  199  Fed.  480,  next  cited,  is 
not  in  point  so  far  as  we  can  ascertain,  but  to  the  extent 
that  it  is  at  all  instructive,  it  is  apparently  adverse  to 
Appellant's  contention. 

In  re  Harnden,  200  Fed.  177,  the  mortgage  was 
as  in  the  Johansen  case,  recorded,  and  the  Court  ex- 
pressly bases  its  decision  on  the  ground  that  in  New 
JNIexico  such  a  mortgage  is  not  void  as  a  matter  of  law. 

In  Garner  v  Wright  (Ark.),  6  L.  R.  A.  715,  a 
shifting  stock  of  goods  was  not  involved.  The  property 
was  intact  and  the  procedure  was  countenanced  by  the 
Arkansas  law. 

In  Noyes  v.  Ross  (Mont.),  47  L.  R.  A.  400,  no 
question  of  taking  possession  was  involved.  The  Court 
simply  announced  a  rule  differing  from  that  of  Oregon 
as  to  the  validity  of  instruments  preserving  the  rights  to 
mortgagors,  and  argues  that  recordation  lessens  the 
opportunity  for  fraud. 

In  Read  v.  Wilson,  22  111.  380,  the  mortgage  was 
recorded  and  possession  taken  within  a  few  days,  the 
attack  following  six  weeks  later. 

In  Thompson  v.  Fairbanks,  196  U.  S.  516,  the  mort- 
gage was  recorded  at  once,  and  the  Supreme  Court 
pointed  out  that: 


"Instead  of  taking  possession  of  the 
time  of  the  execution  of  the  mortgage,  the 
defendant  had  it  recorded  in  the  proper 
Clerk's  office,  and  the  record  stood  as 
notice  to  all  the  w^orld  of  the  existence  of 
the  lien  as  it  stood  when  the  mortgage  was 
executed,  and  that  the  defendant  would 


19 


have  the  right  to  take  possession  of  prop- 
erty subsequently  acquired,  as  provided 
for  in  the  mortgage.  The  bankrupt  was, 
therefore,  not  holding  himself  out  as  un- 
conditional owner  of  the  property,  and 
there  was  no  securing  of  credit  by  reason 
of  his  apparent  unconditional  ownership. 
The  record  gave  notice  that  he  was  not 
such  unconditional  owner.  There  was  no 
secret  lien.    *     *     *     * " 


Appellant,  however,  expresses  its  greatest  faith  in 
Hauselt  v.  Harrison,  105  U.  S.  405,  which  it  claims 
to  be  "decisive"  on  this  phase.  In  thus  viewing  the 
decision  the  Appellant  overlooks  the  fact  that  no  ele- 
ment of  fraud  was  present  to  vitiate  the  transaction. 
The  lien  was  an  equitable  one  arising  from  the  fact  that 
the  lienor  was  placed  in  possession  of  the  goods  by  the 
lienee,  and  the  only  basis  for  the  claim  of  invalidity  was 
as  in  the  Flatland  case,  the  failure  to  record.  Where, 
however  (at  least  in  Oregon),  the  mortgagee  by  the 
instrument  or  by  the  conduct  under  it  enables  the  mort- 
gagor to  retain  the  power  of  disposition  and  to  appropri- 
ate the  proceeds,  the  transaction  is  fraudulent  and  void, 
and  not  merely  defective  in  some  formality  like  recorda- 
tion. This  is  pointed  out  in  many  cases,  some  of  which 
will  be  hereinafter  referred  to,  but  it  is  unnecessary  to 
go  beyond  the  particular  opinion  to  illustrate  this  fact, 
because  the  Supreme  Court  evidently  had  the  distinction 
in  mind  from  its  reference  in  the  Hauselt  decision  to 
the  case  of  Yeatman  v.  Savings  Institution,  95  U.  S. 
764,  the  opinion  in  which  case  is  quoted  to  the  follow- 
ing effect : 
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''Except  in  cases  of  attachments  against 
the  property  of  the  bankrupt  within  a  pre- 
scribed time  preceding  the  commencement 
of  proceedings  in  bankruptcy  and  except 
in  cases  where  the  disposition  of  projierty 
by  the  bankrupt  is  declared  by  law  to  be 
fraudulent  and  void,  the  assignee  takes  the 
title  subject  to  all  equities,  liens  or  en- 
cumbrances, whether  created  by  operation 
of  law,  or  by  act  of  the  bankrupt,  which 
existed  against  the  property  in  the  hands 
of  the  bankrupt." 


The  remaining  cases  cited  by  Appellant  on  this 
phase  are  typified  by  the  strongest  of  them — Cameron 
V.  Marvin,  26  Kansas,  612,  from  the  decision  in  which 
by  Mr.  Justice  Valentine,  the  Appellant  quotes  at 
length. 

In  the  Cameron  case  the  mortgagor  before  the  filing 
of  any  lien  voluntarily  delivered  possession  to  the  mort- 
gagee and  this  was  held  by  the  Kansas  Court  to  suffice. 
The  Court  expressly  declined  to  pass  upon  a  question 
like  that  in  the  case  at  bar  where  possession  was  not 
voluntarily  turned  over  by  the  mortgagor  but  was  taken 
by  the  mortgagee  after  the  mortgagor  had  become  a 
fugitive,  and  taken  expressly  under  the  powers  claimed 
to  be  conferred  by  what  we  contend  to  be  a  void  in- 
strument. 

(The  Bank's  cashier  testified  that  becoming  alarmed 
he  sent  a  representative  to  the  Sondheim  store  to  take 
possession  under  the  authority  of  the  mortgage,  and 
that  Sondheim's  employees  did  not  resist  but  recognized 
the  right  of  the  Bank.    Manifestly  this  is  not  equivalent 
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to  a  voluntary  delivery  or  pledge  by  Sondheim.  No 
testimony  was  introduced  to  show  that  Sondheim's 
agents  at  the  store  had  any  such  extraordinary  authority 
as  to  dispose  of  all  of  the  assets  of  their  principal.) 

However,  instead  of  indulging  in  our  own  comments 
on  the  Cameron  case,  we  will  set  out  an  explanation  of 
its  rationale  by  Judge  Valentine  himself  in  a  later  case, 
that  of  Rathbun  v.  Berry,  49  Kan.  375;  33  A.  S.  R. 
389,  in  which  case  possession  was  obtained  as  in  the 
case  at  bar  by  the  mortgagee  in  the  absence  of  the  mort- 
gagor, and  from  the  mortgagor's  wife.  Judge  Valen- 
tine after  pointing  out  that  the  mortgage  was  invalid, 
continues : 


"But  it  is  claimed  that  the  plaintiff  as 
mortgagee  obtained  the  possession  of  the 
goods  before  any  of  the  same  were  sold, 
and  that  such  possession  cured  all  irregu- 
larities and  rendered  the  mort^^a^e  valid. 
The  possession,  however,  was  not  procured 
bv  any  delivery  of  the  goods  by  the  mort- 
gagor or  with  his  consent.  The  plaintiff 
took  the  possession  of  the  property  with- 
out the  mortgagor's  consent  and  only  by 
virtue  of  the  authority  given  by  this  void 
mortgage — not  void  because  it  had  not 
been  deposited  with  the  register  of  deeds; 
not  void  because  of  a  want  of  notice  to  the 
mortgagor's  creditors  or  subsequent  pur- 
chaser.i  or  encumbrancers;  not  void  be- 
cause of  an  insufficient  description  of  the 
mortgaged  property;  not  void  because  of 
a  want  of  a  renewal  affidavit,  and  not  for 
any  other  irregularity  which  vv^as  not  in 
contravention  o^'  good  morals  or  public 
policy,  hut  void  because  of  a  stipulation 
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contained  in  the  mortgage  which  must  he 
considered  as  against  public  policy,  if  not 
in  contravention  of  good  morals,  and  as 
tending  to  hinder  and  delay  creditors  in 
the  collection  of  their  just  claims,  and  thus 
hindering  and  delaifing  of  creditors  tcith- 
oiit  any  good  reason  therefor,  and  provid- 
ing for  such  a  disposal  of  the  projjerty  as 
rnust  necessarily  render  the  mortgage  it- 
self substantially  nugatory.  What  the  ef- 
fect of  the  delivery  of  the  possession  of 
the  mortgaged  property  by  the  mortgagor 
to  the  mortgagee,  or  a  taking  of  the  pos- 
session of  the  property  by  the  mortgagee 
with  the  consent  of  the  mortgagor  would 
be,  it  is  wholly  unnecessary  in  this  case  to 
decide  for  nothing  of  that  kind  took  place 
in  this  case.  It  was  not  shown  that  the 
mortgagor  ever  gave  his  consent  other- 
wise than  by  the  mortgage.  There  is  no 
evidence  tending  to  show  that  the  mort- 
gagor's wife  had  any  authority  from  the 
mortgagor  to  deliver  the  property  to  the 
mortgagee,  and  it  cannot  be  supposed  that 
she  had  any  such  authority  merely  be- 
cause she  was  his  wife.  A  taking  of  the 
possession  of  mortgaged  property  by  the 
mortgagee,  to  be  sufficient  to  cure  all  ir- 
regularities and  to  make  the  mortgage 
void,  must  be  either  under  the  authority  of 
a  written  instrument  valid  and  sufficient 
for  that  purpose  or  under  some  valid  parol 
consent  of  the  mortgagor.  Such  was  not 
this  case." 

****** 

While  this  Brief  is  attaining  proportions  which  we 
deprecate,  we  believe  it  may  lessen  the  labors  of  the 
Court  if  we  here  set  out  a  few  cases  selected  from  a 
plethora  on  the  subject  of  tlie  effect  of  such  a  taking 
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possession  where  the  mortgage,  as  here,  is  fraudulent 
as  a  matter  of  law. 

The  leading  case  on  the  subject  and  the  one  cited 
iwherever  the  subject  is  carefully  considered  is  that  of 
Blakeslee  v.  Rossman,  43  Wis.  116.  The  opinion  is 
so  instructive  and  convincing  that  we  find  it  difficult 
to  content  ourselves  with  such  excerpts  as: 

"Apparently  apprehensive  of  its  val- 
idity, the  respondent  tried  to  purge  his 
title  of  the  fraudulent  mortgage.  He  un- 
dertook to  show  that  the  mortgagor  volun- 
tarily surrendered  possession  to  the  mort- 
gagees, his  creditors,  without  respect  to 
the  mortgage.  Whether  he  claimed  such 
surrender  as  a  payment  or  as  a  pledge,  is 
left  uncertain.  And  the  very  uncertainty 
goes  to  disprove  either.  *  *  *  *  \ye 
do  not  hold  that  the  holder  of  a  chattel 
mortgage  may  not  relinquish  his  right 
under  it,  and  accept  the  mortgaged  goods 
from  the  mortgagor,  in  payment  of  his 
debt  or  as  a  pledge.  Such  a  transaction 
might  be  upheld  in  a  proper  case.  But  we 
do  hold  that  such  a  shifting  of  title  must 
be  open,  express  and  explicit;  as  open,  ex- 
press and  explicit  as  the  mortgage  itself; 
and  that  one  who  takes  possession  of  chat- 
tels, apparently  under  a  mortgage,  can- 
not, when  the  mortgage  fails  him,  shift  his 
right  of  ])ossession,  by  vague  evidence  of 
implied  understanding,  to  payment  of  his 
debt  or  to  a  pledge  for  it.  Both  debtor 
and  creditor  must  expressly  be  parties  to 
either  payment  or  pledge.  And  either 
must  be  established  by  the  acts  of  the  par- 
ties at  the  time,  as  expressly  and  satisfac- 
torily as  payment  or  pledge  in  any  other 
case.     *     *     *     * 
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"Without  expressly  saying  it,  the  charge 
seems  to  imply,  as  was  argued  here,  that 
possession  of  the  mortgagees,  under  the 
mortgage,  would  operate  to  cure  the  fraud 
imputed  to  it  by  law.  It  is  a  novel  and 
startling  proposition  that  possession  under 
an  ifistrunvent  of  title  can  be  better  than 
the  instrument  of  title  itself.  *  *  *  As 
against  creditors,  the  paper  is  void  from 
the  beginning,  and  remains  void  always. 
No  change  of  possession  can  purge  it  of 
the  fraudulent  provision,  or  operate  to 
make  that  valid  which  was  void  before. 
Before  and  after  possession  taken,  the 
title  of  the  mortgagee  rests  equally  on 
his  mortgage,  and  the  question  between 
him  and  creditors  of  his  mortgagor  is 
equally  upon  the  validity  of  his  paper 
title.  The  title  accompanies  the  posses- 
sion and  enters  into  it,  and  the  possession 
rests  on  the  title.  The  mortgagee's  posses- 
sion, under  the  mortgage,  is  just  as  good 
or  as  bad  as  the  mortgage  itself.  And  no 
court  possesses  power  to  transmute  a  void 
mortgage  into  a  valid  pledge." 


And  said   Sargent,  J.,  in  the  case  of  Janvrin  v. 
Fogg,  49  N.  H.  340: 


"The  instructions,  upon  this  point,  were 
erroneous ;  or,  if  it  be  held  that  this  mort- 
gage may  be  good  and  valid,  as  between 
the  parties,  but  void  as  to  creditors,  on 
account  of  the  fraudulent  intentions  of 
such  parties  towards  such  creditors,  then 
to  hold  that  as  against  such  creditors,  the 
possession  of  the  property,  taken  by  virtue 
of  the  mortgage,  might  be  rightfully  held 
as  a  pledge^  xoould  be  giving  effect  to  the 
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fraud,  and  enabling  this  plaintiff  to  hold 
the  pi'operty,  under  a  contract,  which  he 
did  not  7nake,  when  he  could  not  hold  it 
under  the  contract  which  he  did  make. 
This  substitution  of  one  contract  for  an- 
other, would  enable  the  plaintiff  to  take 
the  full  advantage  of  his  fraudulent  act." 


The  difference  between  the  instant  case  and  one  like 
the  case  of  Hauselt  v.  Harrison  is  also  well  illustrated 
by  the  case  of  Zartman  v.  First  National  Bank  of 
Waterloo  (N.  Y.),  109  App.  Div.  406,  where  it  is  said: 


"It  is  urged,  however,  that  inasmuch  as 
the  defendant  acquired  possession  and 
dominion  over  the  property  before  any 
levy  was  made  or  judgment  was  obtained, 
equity  will  sustain  the  validity  of  the  lien. 
The  defendant,  representing  the  bond- 
holders, was  responsible  for  the  agreement, 
which  permitted  the  organ  company  to 
sell  and  dispose  of  the  property  without 
restriction  and  to  use  the  income  and 
profits  like  any  owner.  The  defendant  al- 
lowed this  plenary  authority  to  continue 
undiminished  until  the  company  became 
insolvent  and  until  other  creditors  were 
])ressing  for  their  pay.  Then  it  asserted 
its  ownership  to  all  the  property  to  the 
exclusion  of  these  unsecured  creditors. 
There  is  no  reason  for  e(]uitable  interfer- 
ence to  aid  the  defendant  in  retaining  this 
pro])erty  when  its  own  remissness  has  op- 
erated to  the  disadvantage  of  other  cred- 
itors. Equity  is  often  invoked  to  aid  a 
just  claim,  though  technically  invalid,  but 
not  in  a  case  of  this  kind.     *     *     *     *" 
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Same  case  on  appeal  189  N.  Y.  267,  82  N.  E.  127. 

And  Mr.  Justice  Shiras,  in  Circuit,  points  out  even 
more  distinctly  that  the  doctrine  of  Hauselt  v.  Harri- 
son has  no  application  to  mortgages  void,  not  for  want 
of  recordation,  but  because  fraudulent  in  law.  Said 
that  Judge,  in  Wells  v.  Langbein,  20  Fed.  183,  after 
condemninior  a  mortgage  under  which  the  mortgagee 
retained  possession  of  a  shifting  stock  of  goods: 


"The  fraud  existing  in  the  mortgage  it- 
self vitiates  all  steps  taken  under  it.  *  *  * 

Without  citing  further  authorities 
upon  the  same  proposition,  it  seems  to 
me  clear  that  the  cases  last  named  an- 
nounce the  true  rule.  If  the  mortgage 
under  which  possession  is  taken,  is  fraudu- 
lent and  void  as  to  creditors,  then  the  ef- 
fort to  enforce  it  by  taking  possession  un- 
der it  cannot  purge  it  of  the  existing 
fraud,  nor  render  valid  as  against  credi- 
tors that  which  the  law,  on  grounds  of 
public  policy,  declares  to  be  fraudulent, 
and  therefore  void.  When  a  chattel  mort- 
gage, bill  of  sale,  or  other  like  instrument 
is  imperfect  from  insufficient  description, 
or  because  the  property  is  not  then  in  eoc- 
istence,  or  because  the  mortgagee  did  not 
promptly  take  possession,  or  record  the 
mortgage,  or  for  any  reason  not  bottomed 
on  fraud,  then  taking  possession  may  ren- 
der complete  and  valid  that  tvhich  was 
before  incomplete,  but  when  the  validity  of 
the  conveyance  is  caused  by  the  fact  that  it 
is  a  fraud  upon  the  rights  of  third  parties, 
upon  what  principle  can  it  be  held  that 
enforcing  a  fraudulent  mortgage,  by  tak- 
ing possession  under  it,   shall  have  the 
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effect  of  validating  it?  The  title  and 
rights  of  the  mortgagee  are  based  upon 
the  mortgage.  He  enters  into  possession 
under  and  by  virtue  of  the  mortgage.  If 
the  mortgage  is  void  as  to  creditors  by 
reason  of  fraud,  the  title  and  possession 
based  thereon  must,  if  attacked  by  credi- 
tors, fall  with  the  foundation  on  which 
they  rest.  Any  other  rule  would  in  most 
cases  enable  the  parties  to  the  fraud  to 
reap  the  benefits  of  their  fraudulent  prac- 
tise, as  in  that  case  a  debtor  could  give  a 
chattel  mortgage  upon  his  property  to  a 
favored  creditor,  or  friend,  remain  in  pos- 
session, continue  to  sell  in  the  usual  course 
of  trade,  use  the  proceeds  for  his  own  pur- 
pose, and  still  protect  the  mortgage  from 
successful  attack  by  being  sufficiently  on 
the  alert  to  hand  over  ])ossession  to  the 
mortgagee  just  before  the  injured  credi- 
tors make  a  levy  upon  the  property." 


In  Stein  v.  Munch,  24  Minn.  390,  the  chattel  mort- 
gage w^as  invalid  as  here  and  the  mortgagee  subsequent- 
ly, as  here,  took  possession.     Said  the  court: 


"From  this  it  follows  that  it  is  not  in 
the  power  of  the  mortgagee  or  his  assigns 
to  remove  the  original  taint  of  the  mort- 
gage and  make  it  good  by  taking  so  much 
of  the  mortgaged  proper t}',  as  has  not 
been  sold  by  the  mortgagor,  into  posses- 
sion under  and  by  virtue  of  the  mort- 
gage." 


In  Mandeville  v.  Avery,  124  N.  Y.  276,  it  was  urged 
that  the  objection  of  invalidity  was  not  available  when 


possession  had  been  obtained  by  the  mortgagee  before 
the  vahdity  was  questioned.  But  the  Court  answered 
this  contention  as  follows: 

"There  is  nowhere  any  suggestion  in  the 
evidence  or  findings  that  the  mortgage 
was  waived  or  abandoned  or  that  the 
debtor  had  voluntarily  delivered  the  prop- 
erty to  Avery  with  authority  to  sell  it. 

''Everything  that  was  done  was  pursu- 
ant to  and  under  the  mortgages.  Avery 
could  not  and  did  not  claim  to  have  re- 
ceived the  property  or  the  proceeds  of  the 
sale  in  payment  of  his  debt  as  the  volun- 
tary act  of  the  debtor,  but  as  mortgagee. 

"He  cannot  therefore  assert  against  the 
claim  of  other  auditors  the  honesty  of  his 
own  debt.  The  mortgage  being  void,  all 
proceedings  under  it  were  void  and  al- 
though he  may  possess  an  honest  claim,  he 
cannot  retain  property  obtained  by  him 
under  a  fraudulent  mortgage  against  a 
pursuing  creditor." 

In  the  case  of  Madson  v.  Rutten,  16  N.  D.  281, 
113  N.  W.  872,  the  Court  referring  to  the  cases  of 
Cameron  v.  Martin,  supra,  and  Francisco  v.  Ryan,  a 
case  also  cited  by  Appellant,  said: 


"Most  of  these  cases  merely  announce 
the  rule  that  where,  after  the  execution 
of  a  mortgage,  which  is  void  as  to  credi- 
tors, the  parties  thereto  make  a  new  agree- 
ment under  which  possession  of  the  mort- 
gaged property  is  turned  over  to  the  mort- 
gagee, a  valid  lien  is  thereby  created.  None 
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of  them  go  to  the  extent  of  holding,  aside 
from  the  cases  from  IlHnois  and  IVIissouri, 
that  the  mere  taking  possession  of  the 
])roperty  by  the  mortgagee  for  the  purpose 
of  foreclosure  without  the  express  con- 
sent or  agreement  of  the  mortgagor  has 
the  effect  of  validating  such  instrument. 
IVie  great  tccight  of  authority,  and,  as  we 
think,  the  better  reasoned  eases,  hold  that 
the  mere  fact  that  the  mortgagee  in  such 
a  mortgage  takes  possession  of  the  prop- 
erty under  the  terms  of  the  instrument 
for  the  purpose  of  foreclosure  will  not  op- 
erate to  validate  the  same,  and  that  the 
creditors  may  pursue  the  property  in  his 
hands." 


From  these  selected  cases  it  will  be  seen  that  the 
Appellant  is  somewhat  rash  in  asserting  that  the  weight 
of  reason  and  authority  endows  possession  with  the 
power  of  sanctifying  fraud  in  a  mortgage  transaction. 
It  is  evident  that  many  respectable  courts  agree  with 
Judge  Bean  in  the  conclusion  reached  by  him  in  Schaupp 
V.  Miller,  206  Fed.  255,  that  the  weight  of  reason  and 
authority  is  to  the  contrary. 

The  gist  of  the  objection  to  the  doctrine  contended 
for  by  Appellant  is  well  stated  in  the  form  of  a  rhe- 
torical question  in  the  case  of  Harvey  v.  Crane  (U.  S. 
Circuit,  111.),  Fed.  Case  No.  6178: 


"Can  the  creditors  keep  their  business 
and  supposed  securities  in  their  pockets, 
and  permit  their  debtors  to  go  on  and  do 
business  as  owners  of  the  property  and  as 
soon  as  trouble  threatens,  watch  their  op- 
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portunity  and  sweep  away  all,  simply  by 
taking  possession?" 


In  addition  to  the  cases  which  we  have  above  quoted 
we  call  the  Court's  attention  to  the  following  well-con- 
sidered cases  all  holding  the  law  to  be  as  contended 
here: 

Stephens  v.  Perrine,  N.  Y.  39  N.  E.  11  (de- 
cided by  Mr.  Justice  Peckham) ; 

In  re  Morrill,  2  Sawy.  356,  Fed.  Case  No.  9821; 

Crooks  V.  Stuart  (U.  S.  Circ.  Ct.  la.),  7  Fed. 
800; 

Smith  V.  Ely  (U.  S.  Cir.  Court  N.  Y.),  Fed. 
Case  No.  13,044; 

Stein  V.  Munch,  24  Minn.  390; 

In  re:  Foster,  Fed.  Case  No.  4964; 

Chapman  v.  Sargent  ( Colo. ) ,  40  Pac.  849 ; 

Second  National  Bank  v.  Hunt,,  11  Wall.  391; 

Allen  V.  Massey,  17  Wall.  351. 

In  the  case  of  Robinson  v.  Eliot,  22  Law.  ed.  758, 
22  Wall  513,  the  facts  were  similar  to  those  under  ex- 
amination here  in  that  the  mortgagee  took  possession 
before  bankruptcy  and  the  mortgage  was  held  invalid 
at  the  suit  of  the  trustee,  the  court  holding  that  the 
subsequent  transfer  of  possession  did  not  render  the 
transaction  valid. 

The  one  polar  star  to  be  observed  throughout  and 
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which  will  illuminate  the  fallacy  of  Appellant's  argu- 
ment in  this  and  in  every  other  respect  is  the  word 

FRAUD" 

and  the  whole  principle  with  reference  to  the  futility 
of  a  taking  possession  of  what  is  left  of  a  shifting  stock 
of  goods,  after  the  mortgagor  has  been  allowed  to  re- 
tain its  custody  and  power  of  disposition  and  appro- 
priate the  proceeds  of  the  part  sold,  is  clearly  and  pre- 
cisely expressed  in  the  common  law  maxim : 
Ex  niJiilo  nihil  fit, 

.■si/.  iji  Alt  ^  i]^  ild 

Under  the  subdivision 

"(d)  Even  without  a  change  of  possession,  an  un- 
recorded mortgage  given  in  good  faith  is  good  against 
every  one  but  subsequent  purchasers  and  mortgagees 
in  good  faith  and  for  a  valuable  consideration  of  the 
same  personal  property," 

Appellant  brings  forward  nothing  which  was  not 
fully  answered  in  our  original  Brief.  The  question  of 
possession  has  ])een  adverted  to.  We  called  attention  to 
our  original  Brief  to  the  language  of  Section  799  Ij.  O. 
L.  which  renders  a  transaction  of  this  character  invalid 
not  merely  as  to  subsequent  mortgagors  but  as  to  cred- 
itors generally  where  tlie  possession  continued  in  the 
mortgagor  and  in  this  case  it  contained  until  the  eve 
of  bankruptcy,  and  the  inference  results  that  the  debts 
to  the  creditors  represented  by  the  trustee  were  not  in- 
curred subsequent  to  the  change  of  possession. 
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Nor  has  this  presumption  of  fraud  been  removed  as 
Appellant  assumes.  Rather  it  has  been  indelibly  stamped 
upon  the  transaction  by  the  incidents  already  so  often 
referred  to. 

^  ^  ^  ^  ^         ^ 

The  only  other  question  in  this  case  is  that  discussed 
by  Appellant  under 


III. 


The  Authority  of  the  Trustee  to  Maintain 
THIS  Suit. 

In  arguing  the  right  of  the  Trustee  to  attack  the 
mortgage  here  we  referred  to  the  somewhat  analogous 
right  asserted  by  the  Supreme  Court  of  Oregon  in 
Jacobs  V.  Ervin,  9  Ore.  52,  to  inhere  in  the  assignee 
at  Common  Law  or  under  State  Insolvency  laws. 

The  Appellant  quotes  from  the  case  of  Hahn  v. 
Salmon,  20  Fed.  807,  That  case  did  not  in  any  wise 
involve  the  setting  aside  by  an  Assignee  of  a  fraudu- 
lent chattel  mortgage  but  was  an  attack  upon  the  as- 
signment itself  by  the  attaching  creditor.  That  opinion 
is  also  quoted  by  the  Appellant  to  the  effect  that  in- 
asmuch as  an  insolvent  debtor  who  has  made  a  fraudu- 
lent transfer  of  his  property  cannot  reclaim  it,  he  cannot 
confer  such  a  right  on  another;  i.  e.,  an  assignee.  Pos- 
sibly not,  but  the  law  can,  and  precisely  this  right  is 
conferred  on  the  Trustee  by  Section  70   (a)    4  of  the 
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Bankruptcy  Act  of  1898,  which  specifically  endows  the 
trustee  with  the  title  to  "projierty  transferred  by  him 
{the  bankrupt)  in  fraud  of  his  creditors." 

Gammons  v.  Holman,  11  Ore.  284,  next  cited  bj^ 
Appellant  was  to  the  effect  merely  that  an  assignee 
could  not  attack  the  possession  of  one  who  had  received 
personal  property  from  the  debtor  in  good  faith,  as 
security  for  advances.  It  was  there  said  that  the  as- 
signee took  the  legal  title  and  no  more  and  acquired  the 
rights  of  the  assignor.  No  question  of  a  creditor's  right 
was  then  in  issue;  indeed  no  creditor  could  have  suc- 
cessfully attacked  Holman  &  Co.,  for  the  reason  that 
there  was  no  fraud.  Helms  v.  Gilroy,  20  Ore.  517,  is 
to  the  same  effect. 

Appellant  then  cites  Fisher  v.  Kelly,  30  Ore.  1,  in 
which  it  is  said  that  a  mere  general  creditor  cannot  raise 
the  question  of  the  invalidity  of  a  chattel  mortgage.  At 
page  36  of  its  Brief  Appellant  asserts  that  these  cases 
sufficiently  answer  our  "claim  that  a  general  creditor 
could  impeach  a  transaction  between  Sondheim  and  the 
Bank."  Appellant  thus  valiantly  assails  windmills.  We 
assume  that  Appellant  would  hardly  deny  the  right  of 
the  State  or  of  the  United  States  to  endow  the  Trustee 
with  authority  which  it  denied  to  a  mere  general  cred- 
itor. And  that  aufhoritij  has  been  specificaU//  conferred 
in  transactions  in  which  a  taint  of  fraud  inheres  by  Sec- 
tion 70  (a)  4  which  by  conferring  title  on  the  trustee  to 
property  fraudulently  aliened  necessarily  endows  him 
with  ])ower  to  assert  that  title  by  appropriate  remedies. 

Again,  Section  70  (e)  of  the  Bankruptcy  Act  ex- 
plicitly provides: 
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"The  Trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have 
avoided,  etc." 


Here  again,  it  must  be  borne  in  mind  that  the  Trus- 
tee since  the  1910  Amendment  of  Section  47  (a)  is  not 
merely  a  general  creditor  but  is  a  judgment  creditor. 
The  inquiry  then  is  would  a  judgment  creditor  have 
the  right  to  attack  a  mortgage  declared  by  the  state 
law  and  adjudication  to  be  fraudulent,  and  void  as  to 
creditors?  The  question  answers  itself.  Assuredly  a 
judgment  creditor  by  virtue  of  a  creditor's  bill  or  other 
appropriate  remedy,  has  a  standing  in  Court  to  attack 
and  set  aside  a  fraudulent  conveyance. 

Appellant  recurs  to  the  Flatland  case,  196  Fed.  310, 
and  has  the  hardihood  to  assert  "precisely  the  same  sit- 
uation exists  in  this  case."  We  have  before  pointed 
out  that  no  question  of  fraud  arose  in  the  Flatland  case, 
the  invalidity  was  claimed  to  inhere  merely  in  a  formal 
defect — recordation.  ( Even  as  to  this  quaere — whether 
or  not  the  Flatland  case  has  been  impliedly  departed 
from — in  line  with  the  holding  in  the  other  circuits — 
by  the  case  of  Pacific  State  Bank  v.  Coates  (9th  Cir- 
cuit) ,  205  Fed.  618. )  There  is  not  a  line  in  the  Flatland 
directly  or  indirectly,  denying  or  bearing  on  the  right  of 
the  trustee  to  assail  a  fraudulent  conveyance.  Indeed 
the  opinion  quotes  with  implied  approval  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Yeatman  v.  Savings  Institu,  95  U.  S.  764,  to  the 
effect  that  while  the  trustee  takes  the  title  of  the  bank- 
rupt subject  to  equities,  yet  an  exception  exists  "in 
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cases  where  the  disposition  of  the  property  of  the  bank- 
rupt is  declared  by  law  to  be  fraudulent  and  void,"  and 
this  is  just  such  a  case  under  the  laws  and  decisions  of 
the  State  of  Oregon  in  which  this  transaction  occurred. 

The  books  teem  with  cases  thus  construing  section 
14  of  the  Bankruptcy  Act  of  1867  which  like  Section 
70  (a)  4  of  the  Act  of  1898  vests  in  the  trustee  title  to 
property  conveyed  by  the  bankrupt  in  fraud  of  his  cred- 
itors, and  these  cases  apply  the  provision  definitely  and 
specifically  to  transactions  identical  with  that  at  bar, 
i.  e.,  mortgages  which  under  their  terms  or  in  operation 
permit  the  mortgagor  to  retain  and  dispose  of  all  or  a 
part  of  a  shifting  stock  of  merchandise,  nominally  cov- 
ered by  the  mortgage.  Many  of  these  cases  have  been 
cited  hereinbefore  in  other  connections  and  will  not  now 
be  repeated. 

We  will  quote  from  only  one  of  these:  Edmondson 
V.  Hyde,  Fed.  Case  No.  4285,  decided  by  Circuit  Judge 
Saw5''er,  in  which  an  unusually  full  and  clear  discussion 
of  the  matter  occurs.    Said  that  Judge  inter  alia: 


"What  does  this  phrase,  'in  fraud  of 
his  creditors'  mean?  Can  it  be  limited  to 
property  conveyed  with  a  specific  intent  to 
defraud  creditors,  or  is  it  to  be  extended 
to  conversances  in  fraud  of  creditors  in  the 
technical  and  legal  sense  of  the  term? 
Upon  what  principle  can  the  construction 
be  limited  to  the  former  class?     *     *     * 

"A  party  who  mortgages  a  stock  of 
goods  for  example,  and  yet  retains  pos- 
session, controls  and  sells  them,  and  sur- 
rounds them  with  all  the  indicia  of  owner- 
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ship  in  himself,  lulls  existing  creditors  into 
a  false  security,  and  induces  others  to 
credit  him  on  the  supposition  of  his  owner- 
ship, thus  working  actual  fraud,  whether 
so  specifically  intended  or  not.  This  result 
having  been  found  in  practice  to  be  so  com- 
mon, the  dictates  of  good  policy  suggested 
that  the  law  should,  in  all  cases,  declare 
that  to  be  fraudulent  in  contemplation  of 
law,  regardless  of  any  specific  intent, 
which  was  ordinarily  found  to  be  so  in 
fact." 


See  also  in  re:  Werner,  Fed.  case  No.  17,416  (Judge 
Dillon). 

Second  National  Bank  v.  Hunt,  11  Wall.  391,  was 
a  contest  between  the  trustee  in  bankruptcy  and  the 
mortgagee  under  a  shifting  stock  mortgage,  who  had 
taken  possession  as  in  the  case  at  bar,  and  the  trustee 
prevailed. 

So  Robinson  v.  Elliott,  22  Law  Ed.  758,  was  like- 
wise a  case  in  which  a  mortgagee  under  a  shifting  stock 
mortgage  took  possession  before  bankruptcy,  but  the 
trustee  prevailed. 

See  also  Allen  v.  Massey,  17  Wall.  351. 

And  we  again  invite  the  Court's  attention  to  the  well 
reasoned  case  of  Mitchell  v.  Mitchell,  erroneously  cited 
in  our  original  Brief  as  12  A.  B.  R.  389  (instead  of  17 
A.  B.  R.  382) ,  147  P'ed.  208. 

In  view  of  the  quotation  by  Appellant  from  Collier 
and  from  Black  in  other  connections  the  Court  may  be 
interested  in  the  views  of  these  text  writers  on  this  par- 
ticular subject: 
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"But  more  than  this,  the  act  provides 
*  *  *  (Sec.  70a)  that  the  trustee 
shall  be  vested  with  title  to  property  con- 
veyed by  the  bankrupt  in  fraud  of  Ms 
creditors.  As  to  such  property  therefore, 
the  trustee  is  not  merely  a  successor  to  the 
rights  of  defrauded  creditors,  but  he  is  in- 
vested with  the  title,  and  may  sue  to  vacate 
or  avoid  any  fraudulent  transfer  of  the 
bankrupt's  property  whether  or  not  there 
is  anif  creditor  armed  tvith  a  lien  or  other- 
wise in  a  j)osition  to  attack  such  transfer." 
Black  on  Bankruptcy,  Sec.  446,  p.  979,  980. 

"It  is  immaterial  that  the  creditors  of 
the  bankrupt  were  not  in  a  position  to  at- 
tack the  transfer." 

Collier  on  Bankruptcy,  p.  1042e. 

"Such  a  suit  may  be  maintained  al- 
though neither  the  trustee  nor  any  creditor 
has  reduced  the  claim  to  a  judgment.  To 
hold  that  a  trustee  cannot  attack  a  fraud- 
ulent conveyance  made  by  a  bankrupt 
more  than  four  months  before  the  filing 
of  the  petition  without  showing  that  some 
creditors  had  obtained  a  judgment  and 
issued  execution  thereon,  so  that  he  could 
maintain  a  similar  action  would  be  simply 
to  provide  an  easy  and  convenient  method 
for  a  dishonest  debtor  to  dispose  of  his 
property."     lb.  p.  1042f. 

****** 

Mr.  Collier  in  this  connection  cites  the  case  of  Thom- 
as V.  Roddy  (N.  Y.),  19  A.  B.  R.  873,  and  Sheldon  v. 
Parker  (Neb.),  11  A.  B.  R.  152. 

In  the  former  case  the  Court  passing  upon  the  right 
of  the  trustee  to  attack  a  conveyance  on  the  ground  that 
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it  was  in  fraud  of  the  creditors  cites  as  its  authority  for 
sustaining  such  an  action,  Section  70  (a)  4  of  the 
Bankruptcy  Act  endowing  the  trustee  with  title  to  prop- 
erty transferred  by  the  bankrupt  in  fraud  of  his  cred- 
itors. The  Court  considers  in  this  connection  Section 
70e,  which  contains  the  further  proviso  that  the  trustee 
may  avoid  any  transfer  by  the  bankrupt  which  any 
creditor  of  the  bankrupt  could  have  avoided  and  the 
Court  holds  that  the  trustee  by  virtue  of  Section  70  ( a ) 
4  is  clearly  invested  with  the  title  of  propertj^  trans- 
ferred by  the  bankrupt  in  fraud  of  creditors  unless  that 
right  should  be  held  to  be  restricted  by  subdivision  (e)  of 
the  same  section,  which  restriction  the  Court  said  it  did 
not  believe  existed,  the  opinion  continuing: 


"The  policy  of  the  Act  is  to  secure  an 
equal  distribution  of  all  property  of  the 
bankrupt  among  his  creditors.  For  that 
purpose  the  trustee  represents  all  the  cred- 
itors and  may  maintain  an  action  to  set 
aside  any  transfer  which  any  creditor 
could  or  which  anj^  creditor  might  acquire 
by  any  process  taken  by  him.     *     *     * 

"Under  the  Bankruptcy  Act  of  1867, 
which  contained  a  provision  to  the  effect 
that  title  to  property  fraudulently  trans- 
ferred vested  in  the  assignee,  now  the  trus- 
tee, it  vv-as  held  that  the  assignee  could 
maintain  an  action  to  set  aside  such  trans- 
fers whether  any  individual  creditor  could 
have  done  so  or  not.  Piatt  v.  Matthews, 
10  Fed.  280 ;  Matter  of  Leland,  10  Blatchf. 
503.  Judge  Wallace,  who  delivered  the 
opinion  in  the  Matthews  case,  concluded 
by  saying: 
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"  'Numerous  other  authorities  might 
be  cited  to  sustain  the  position  that  an  as- 
signee may  proceed  to  recover  property 
transferred  in  fraud  of  creditors  whether 
any  creditor  was  in  a  position  to  attack 
the  transfer  or  not,  and  that  his  title 
accrues  by  force  of  the  act,  and  not 
through  the  rights  of  the  creditor  to  assert 
the  fraud.'  " 

^  ^  ^  ^  ^         ^ 

In  conckision  we  submit  that  assuming  the  intent 
and  spirit  of  the  Bankruptcy  law  to  be  to  preserve  a 
parity  among  the  creditors,  to  ratify  and  confirm  so  far 
as  may  be,  the  law  and  practice  of  the  particular  state, 
with  reference  to  the  validity  of  liens  and  bona  fides  of 
mortgage  transactions,  transfers  and  other  conveyances; 
keeping  in  view  the  fact  that  the  State  of  Oi'egon  has 
more  strongly  perhaps  than  any  other  state,  condemned 
as  utterly  and  hopelessly  fraudulent  a  transaction  like 
the  present,  in  which  a  shifting  stock  of  goods  is  covered 
by  a  secret  mortgage  kept  from  the  records,  and  by  the 
very  terms  of  the  agreement  the  mortgagor  is  given 
the  right  inconsistent  with  any  honest  mortgage,  of  re- 
taining one-half  of  the  j^roceeds  of  the  goods  of  which 
is  he  permitted  to  dispose,  and  when  beyond  that,  in 
actual  practice,  the  mortgagee  does  not  even  insist  upon 
the  payment  to  it  of  one-half  of  the  proceeds,  but  makes 
a  subsequent  and  different  arrangement,  not  in  writing, 
and  also  not  recorded  by  which  it  is  to  receive  a  cer- 
tain sum  per  week,  regardless  of  the  amount  of  the 
mortgaged  property  whicli  may  be  sold ;  and  where  this 
course  of  conduct  is  continued  until  the  eve  of  bank- 
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ruptcy  when  writs  of  attachment  have  been  issued,  and 
the  mortgagor  is  a  fugitive  when  the  mortgagee  quietly 
slips  an  agent  into  possession — to  contemplate  a  trans- 
action of  this  character  and  argue  it  immune,  under 
any  theory,  from  attack  by  the  trustee  appointed  to 
protect  the  rights  of  the  creditors,  and  assail  fraudu- 
lent conveyances,  and  armed  for  that  purpose  by  the 
law  itself,  with  title  to  property  fraudulently  conveyed 
and  given  also  the  rights  of  a  judgment  creditor,  pro- 
duces necessarily  a  sensation  of  logical  revulsion. 

Such  a  result  must  be  the  product  of  sheer  sophistry 
and  that  sophistry  is  apparent  at  eveiy  stage  of  Ap- 
pellant's argument,  and  his  conclusions  are  reached  by 
the  false  assumption  that  the  mortgage  is  only  pre- 
sumptively void  and  not  void  as  a  matter  of  law,  de- 
spite decision  after  decision  expressly  declaring  the 
reverse  to  be  true;  by  the  false  assumption  that  a  pro- 
ceeding in  the  way  of  a  subsequent  taking  of  possession 
of  what  is  left  of  the  mortgaged  property  after  the  harm 
has  been  done,  gives  life  and  respectability  to  the  void 
instrument  although  the  decisions  in  this  jurisdiction 
and  the  weight  of  reasoning  and  authority  elsewhere, 
including  the  United  States  Supreme  Court,  pronounces 
the  reverse  to  be  true ;  by  the  false  assumption  that  con- 
ceding the  invalidity,  yet  the  intervention  of  bankruptcy 
proceedings  designed  to  put  a  stop  to  just  such  looting, 
has  the  effect  of  denying  a  remedy  to  those  who  have 
been  wronged,  upon  which  phase  Appellant  is  equally 
insistent,  despite  the  plain  provisions  of  the  Act,  the 
decisions  of  the  courts,  and  the  views  of  text  writers 
who  have  made  the  subject  a  life  study. 
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We  earnestly  believe  that  this  court  will  not  adopt 
views  rendering  the  Bankrupt  Act  so  futile  and  actually 
harmful  a  species  of  legislation. 

Respectfully  submitted, 

SIDNEY  TEISER, 
ROSCOE  C.  NELSON, 
Attorneys  for  Trustee  and  Respondent. 
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STATEMENT. 

Time  of  commencement  of  suit :    October  5,  1911. 

Number  of  Cause  in  Lower  Court  and  Names  of  Parties  to 
Suit :  Cause  No.  4730.  The  Inland  Navigation  Company,  a 
corporation,  Libelant,  vs.  The  Tow  Boat  "Tillicum,"  her  en- 
gines, boilers,  etc.,  Kespondent,  Stimson  Mill  Company,  a  cor- 
poration. Claimant  and  Cross  Libelant. 

Several  dates  at  which  the  respective  pleadings  were  filed : 
Libel  filed  October  5,  1911.  Claim  filed  October  6,  1911. 
Answer  and  Cross  Libel  filed  April  13,  1912.  Claim  on  Cross 
Libel  filed  April  IG,  1912.  Answer  to  Cross  Libel  filed  Janu- 
ary 24,  1913. 

Issuance  of  Process  and  Service  thereof :  Monition  and  at- 
tachment issued  on  Libel  October  5,  1911 ;  Tow  Boat  "Tilli- 
cum,"  her  engines,  etc.,  attached  on  said  monition  October  6, 
1911;  monition  returned  and  filed  October  fi,  1911.  Bond  in 
the  sum  of  |]  0,000  for  release  of  vessel  filed  October  6,  1911, 
and  vessel  released  to  claimant.  Monition  and  attachment 
issued  on  Cross  Libel  April  13,  1912.  Steamer  "Rosalie,"  etc., 
attached  on  said  monition  April  16,  1912;  monition  returned 
and  filed  April  10,  1912.  Bond  in  the  sum  of  |2,000  for  re- 
lease of  said  vessel  filed  A])ril  10,  1912,  and  vessel  released  to 
claimant. 

Reference  to  Commissioner:  December  31,  1912,  cause  re- 
ferred to  commissioner  to  take  testimony  and  return  the  same 
into  Court.  August  18,  1914,  said  testimony  having  been  taken 
was  duly  filed  in  said  District  Court  by  said  commissioner. 
September  8,  1914,  cause  re-referred  to  commissioner  to 
take  further  testimony  and  return  the  same  into  Court. 
September  17,  1914,  said  further  testimony  having  been  taken 
was  duly  filed  in  said  District  Court  by  said  commissioner. 

Time  of  Trial :  Thereafter  said  cause  was  duly  submitted 
on  briefs  on  the  merits,  the  same  being  heard  upon  the  testi- 
mony so  taken  liefore  and  reported  by  said  commissioner,  the 
same  being  submitted  to  Honorable  Jeremiah  Neterer,  Dis- 
trict Judge,  on  October  10,  1914. 

Memorandum  decision  filed  October  22,  1914. 

Final  decree  filed  October  20,  1914. 

Notice  of  appeal  filed  April  22,  1915, 

Citation  issued  and  served  April  22,  1915. 

Assignments  of  error  filed  June  7,  1915. 

Bond  for  costs  on  appeal  filed  April  22,  1915. 
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In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

The  Inland  Navigation  Company,  a  corporation^] 

Libelant, 
vs.  l^No.  4730 

The  Tow  Boat  "^^Tillicum,"  her  engines^  boilers, 
tackle,  apparel  and  furniture.  Respondent. 

Lihel. 

The  libel  of  the  plaintiff.  The  Inland  Navigation  Company, 
a  corporation,  organized;  created  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Oregon,  against  the  Tow 
Boat  "Tillicum,"  her  engines,  tackle,  boilers,  apparel  and  fur- 
niture, and  against  all  persons  lawfully  intervening  for  their 
interest  in  the  same  in  a  cause  of  collision,  civil  and  maritime, 
alleges  as  follows : 

I. 

That  at  all  times  hereinafter  mentioned,  the  above  men- 
tioned libelant  was,  and  ever  since  has  been,  and  still  is,  a 
corporation,  organized,  created  and  existing  under  and  by  vir- 
tue of  tlie  laws  of  the  State  of  Oregon;  that  during  all  times 
hereinafter  mentioned,  said  libelant  was  the  owner  of  that 
certain  steam  vessel  called  the  "Rosalie"  with  her  engines, 
boilers,  tackle,  apparel  and  furniture,  which  said  vessel  was 
used  and  operated  in  transporting  passengers  and  freight  be- 
tween the  City  of  Seattle,  State  of  Washington,  and  other 
ports  and  places  upon  the  waters  of  Puget  Sound. 

II. 

That  said  Steamship  "Rosalie"  was  a  wooden  vessel  of 
318.51  gross  and  22(i.()3  net  tonnage,  and  at  the  time  of  her 
collision  hereinafter  mentioned,  said  vessel  was  stout,  staunch 
and  in  all  respects  well  manned,  tackled,  aj^parelled  and  ap- 
pointed, and  had  the  usual  and  necessary  complement  of 
officers  and  crew. 

III. 

That  the  steam  Tow  Boat  "Tillicum,"  at  all  times  herein- 
after mentioned  was  a  wooden  vessel  of  about  87  feet  in 
length,  and  her  master  was,  and  is  one 

IV. 

That  (m  the  8tli  day  of  Ai)ril,  1911,  while  said  Steamship 
Rosalie  was  lU'oceeding  on  her  regular  tri])  from  the  port  of 
Bellinghaiii   in   the  State  of  Washington,  on  a  voyage  to  the 
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port  of  Seattle,  in  the  State  of  Washington,  with  a  cargo  of 
freight  and  passengers,  and  at  the  hour  of  about  5 :10  A.  M. 
the  said  steamship  being  about  one  mile  south  of  the  West 
Point  Lighthouse,  and  while  a  dense  fog  hung  over  the  waters 
of  Puget  Sound,  and  while  said  vessel  was  proceeding  therein 
under  slow  bell  and  regularly  sounding  her  fog  signals  as 
required  by  the  regulations  for  avoiding  collisions,  and  every 
precaution  being  taken  to  avoid  collisions  up  to  the  time  of 
the  collision  hereinafter  mentioned,  the  fog  signals  of  a  vessel 
were  heard  some  distance  directly  ahead;  thereupon  the  en- 
gines of  the  Posalie  were  stopped  and  alarm  signals  sounded. 
Soon  thereafter  the  tug  boat  Tillicum,  with  an  unknown  scow 
in  tow  appeared  through  the  fog  at  a  short  distance  from  the 
Rosalie  and  heading  in  a  course  across  the  Rosalie's  bow.  The 
master  of  the  Rosalie  at  once  ordered  his  engines  full  speed 
astern,  which  checked  all  forward  movement  of  the  Rosalie, 
but  before  she  could  gather  sternway,  the  scow  towed  by  the 
Tillicum  collided  with  the  Rosalie,  breaking  the  stem  of  said 
Rosalie. 

V. 

The  libelant  further  alleges  that  the  collision  was  in  no  way 
due  to  any  fatilt  on  the  part  of  the  Rosalie,  which  was  care- 
fully operated;  nor  to  her  officers  or  crew,  but  was  due  wholly 
to  fault  on  the  part  of  the  Tillicum,  in  that  she  was  navigated 
at  too  great  speed  in  a  fog;  in  that  she  did  not  give  proper 
heed  to  the  fog  signals  of  the  Rosalie;  in  that  she  did  not 
stop  or  reverse  her  engines  in  time  as  she  should  have  done, 
and  in  that  she  wa«  in  other  respects  improperly  and  carelessly 
navigated. 

VL 

The  libelant  further  alleges  that  by  reason  of  the  breaking 
of  the  stem  of  said  Rosalie,  and  on  account  of  the  expenses 
and  demurrage  arising  out  of  said  collision,  it  has  been  dam- 
aged in  a  sum  of  Five  Thousand  Three  Hundred  Thirty-nine 
and  72/100   (|5,339.72)    Dollars. 

VII. 

That  said  Tillicum  is  now  lying  in  Seattle  harbor,  near  Bal- 
lard, and  within  the  jurisdiction  of  this  court. 

VIII. 

That  all  and  singular  the  premises  are  true. 

Wherefore,  libelant  ])rays  that  process  in  due  form  of  law,  ac- 
cording to  the  practices  of  this  honorable  court,  may  issue 
against   the    steam    tow   boat    Tillicum,    her   engines,    boilers, 
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tackle,  apparel  and  furi'iture;  aud  that  all  persons  having,  or 
pretending  to  have  an}^  right,  title  or  interest  therein  may  be 
cited  to  appear  and  answer  all  and  singnlar,  the  matters  afore- 
said; and  that  this  honorable  court  would  be  pleased  to  decree 
to  the  libelant  the  payment  of  the  said  damages,  with  costs, 
and  that  the  said  vessel  nuiy  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libelant  nmy  have  such  other  further 
relief  as  in  law  and  justice  it  may  be  entitled  to  receive. 

The  Inland  Navigation  Company, 
By  Joshua  Green,  President. 
Ira  Bronson,  Proctor  for  Libelant. 

The  United  States  of  America, 

State  of  Washington,  County  of  King,  ss: 
On  this  5th  day  of  October,  1911,  before  me,  at  Seattle,  per- 
sonally appeared  Joshua  Green,  president  of  the  within  named 
Inland  Navigation  Company,  and  made  oath  that  he  had  read 
the  foregoing  lil>el,  and  knows  the  contents  thereof  and  that 
the  same  is  true  as  to  his  own  knowledge,  except  as  to  those 
nmtters  and  things  stated  to  be  on  his  own  information  and 
belief,  and  to  those  matters  and  things,  he  believes  them  to 
l)e  true. 

Joshua  Green. 
Subscribed  and  sworn  to  on  the  last  day  above  mentioned 
before  me. 

[seal]  Robert  W.  Reid. 

Notary  Public  in  and  for  the  State  of 
Washington,  residing  at  Seattle. 

(Endorsed:)  Libel.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Oct.  5,  1911.  A.  W.  Engle, 
Clerk.     By  F.  A,  Simpkins,  Deputy. 


In  the  U^iited  States  District  Court  for  the  Western  District 
of  Washington,  Northern  Division. 

The  Inland  Navigation  Company,  a  corporation," 

Libelant, 
vs.  l^No.  4730 

The  To\v  Boat  "Tillicum/^  her  engines,  etc. 

In  Admiralty. 

To  the  Honorable  C.  H.  Ilanford,  Judge  of  said  Court: 

Stimson    Mill   ComiJany,  a  corporation,  owners  of  the  said 
tow  boat  "Tillicum,"  her  tackle,  apparel  and  furniture,  inter- 
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vening  for  its  interest  m  the  said  vessel,  her  tackle,  etc., 
appear  before  this  Honorable  Court  and  claim  the  said  vessel, 
her  tackle,  etc.,  and  state  that  it  is  the  true  and  bona  fide 
owner  thereof,  and  that  no  other  person  is  the  OAvner  thereof; 
wherefore  it  i)rays  to  be  admitted  to  defend  accordingly,  and 
that  the  said  Court  will  ])e  pleased  to  decree  a  restitution  of 
the  same  to  it  and  otherwise  right  and  justice  to  administer  in 
the  premises. 

Stimson  Mill  Company, 
By  J.  F.  Ives,  Its  Manager. 

Sworn  to  October  G,  1911,  before  me. 

[notarlvl  seal]  H,  J.  Ramsey, 

Notary  Public  in  and  for  the  State  of 

Washington,  residing  at   Seattle. 
Hughes,  McMicken,   Dovell  &  Ramsey, 

Proctors  for  Claimant. 

(Endorsed:)  Claim  of  Stimson  Mill  Company.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washington.  Oct. 
6j  1911.     A.  W.  Engle,  Clerk.     By  F.  A.  Simpkins,  Dep. 


In  the  United  States  District  Court  for  the  Western  District 
of  Washington. 

Know  All  Men  by  These  Presents 

That  we,  Stimson  Mill  Company,  a  corporation,  as  prin- 
cipal, and  C.  D.  Stimson  and  Thos.  D.  Stimson,  as  sureties, 
are  held  and  firmly  bound  unto  Joseph  R.  H,  Jacoby,  Esquire, 
Marshal  of  the  United  States,  for  the  Western  District  of 
Washington,  in  the  sum  of  Ten  Thousand  (|10,000.00)  Dol- 
lars, to  be  paid  to  the  said  Marshal,  for  the  payment  of  which, 
well  and  truly  to  be  made,  Ave  each  bind  ourselves,  and  each 
of  our  heirs,  executors  and  administrators,  jointly  and  sev- 
eralh%  firmly  by  these  presents.  Sealed  Avith  our  seals  and 
dated  the  Gth  day  of  October,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eleven. 

Whereas,  a  Libel  was  filed  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washington,  North- 
ern Division,  on  the  5th  day  of  October,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eleven,  by  The  Inland 
Navigation  Company,  a  corporation,  Libelant,  against  the 
ToAA'boat  "Tillicum",  her  engines,  etc.,  for  the  sum  of  Five 
Thousand  Three  Hundred  Thirty-nine  and  72-100  Dollars, 
on    Avhich    process    of   attachment   has    issued,    and    the    said 
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Towboat  "Tillicum''  is  in  custodj'  of  the  said  Marshal  under 
the  said  attachment,  and  Whereas,  Stimson  Mill  Company, 
a  cori)oration,  has  applied  for  a  discharge  of  said  Towboat 
"Tillicum"  from  the  custody  of  the  said  Marshal,  and  has 
filed  a  claim  claiming  the  said  ToAvboat  "Tillicum,''  her  en- 
gines, etc.,  and  has  filed  a  stipulation  for  the  claimant's  costs, 
pursuant  to  the  rules  and  practice  of  the  said  Court: 

Now,  Therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  Stimson  Mill  Company  shall  abide 
by  and  answer  the  decree  of  this  Court,  or  in  case  of  appeal, 
the  decree  of  appellate  court,  in  such  cause,  then  this  obli- 
gation shall  be  void,  otherwise  the  same  shall  be  and  remain 
in   full  force  and  virtue. 

Stimson  Mill  Company,     [seal] 
By  J.  F.  Ives,  [seal] 

Its  Manager. 
C.  D.  Stimson.  [seal] 

Thos.  D   Stimson.  [seal] 

Signed,  acknowledged  and  delivered  before  me  this  6th 
day   of  October,   1911. 

[notarial  seal]  H.  J.  Ramsey, 

Notary  PuhUc  in  and  for  the  State  of 

Washington,  residing  at  Seattle. 

United  States  of  America,       1 

Iss. 
Western  District  of  Washington.] 

C.  D.  Stimson  and  Thos.  D.  Stimson,  being  duly  sworn, 
deposes  and  says  each  for  himself,  that  he  is  worth  the  sum 
of  Twenty  Thousand  Dollars,  over  and  above  all  his  just 
debts  and  liabilities,  and  that  he  is  a  resident  of  said 
District. 

C.  D.  Stimson. 

Thos.  D.   Stimson. 

Sworn  to  before  me  this  Oth  day  of  October,  1911. 
[notarial  seal]  ^    H.  J.  Ramsey, 

Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Seattle. 

I  approve  of  the  suflficiency  of  tin-  sureties  to  the  within 
bond. 

Dated  at  Seattle,  Wash.,  tliis  6th  day  of  October,  1911. 

C.  H.  Hanford,  Judge. 

Notice  required  by  Rule  28  hereby  waived. 

Ira  Bronson,  Proctor  for  Libelant. 
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(Endorsed:)  Bond  to  U.  S.  Marshal  under  Section  941  of 
the  Kevised  Statutes  of  the  United  States.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington.  Oct.  G,  1911. 
A.  W.  Engie,  Clerk.     By  F.  A.  Simpkins,  Dep. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  WasJiington,  Northern  Division. 

The  Inland  Navigation  Company,  a  corporation, 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  }-No.  4730 
etc..  Respondent, 

Stimson  Mill  Company,  a  corporation,  claimant. 

Answer  and  Cross-libel. 

The  answer  of  Stimson  Mill  Company,  a  corporation, 
claimant  of  the  Tug  Boat  "Tillicum",  her  engines,  boilers, 
etc.,  to  the  libel  of  The  Inland  Navigation  Company  against 
the  Tow  Boat  "Tillicum",  alleges  as  follows: 


That  it  admits  the  allegations  in  Paragraph  I  of  said 
libel. 

II. 

That  it  admits  that  said  steamship  "Rosalie"  was  a  wooden 
vessel  of  318.51  gross  and  22(),(>3  net  tonnage,  but  as  to  each 
and  every  of  the  remaining  allegations  in  Paragraph  II  of 
said  libel  it  denies  any  knowledge  or  information  sufficient 
to  form  a  belief. 

III. 

That  it  admits  the  allegations  in  Paragraph  III  of  said 
libel. 

IV. 

Answering  Paragraph  IV  of  said  libel,  it  admits  that  on 
the  8th  of  April,  1911,  while  said  steamship  "Rosalie"  was 
proceeding  on  her  regular  trip  from  the  Port  of  Bellingham 
to  the  Port  of  Seattle,  in  the  State  of  Washington,  at  about 
the  hour  of  5 :15  A.  M.,  and  when  between  a  mile  and  a 
mile  and  a  quarter  south  of  West  Point  Lighthouse,  a  colli- 
sion occurred  between  the  said  steamship  "Rosalie"  and  a 
scow  towed  alongside  the  steam  tug  "Tillicum",  and  it  admits 
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that  for  some  time  prior  thereto  the  officers  navigating  the 
said  steamship  "Rosalie"  heard  the  fog  signals  of  said  tug 
"Tilliciim" ;  but  it  denies  each  and  every  of  the  remaining 
allegations  of  said  I'aragraph  IV,  and  avers  that  the  truth 
in  the  premises  is  as  liereinafter  in  claimant's  affirmative 
answer  and  cross-libel  set  forth. 


That  it  denies  each  and  every  allegation  in  Paragraph  V 
of  said  libel. 

VI. 

AnsA\ering  Paragraph  VI  of  said  libel,  this  claimant  denies 
that  it  has  any  knowledge  or  information  as  to  the  nature 
or  extent  of  the  injury,  or  damages  and  demurrage  arising 
out  of  said  collision,  and  it  denies  that  said  libelant  has  been 
damaged  in  the  sum  of  Five  Thousand  Three  Hundred  Thirty- 
nine  and  Seventy-two  hundredths  (.t?5,339.72)  Dollars,  or  any 
other  sum, 

VII. 

Claimant  denies  each  and  every  allegation  of  the  Eighth 
Paragraph  of  said  libel. 

Further  answering,  and  by  v.ay  of  cross-libel  herein,  this 
claimant  avers: 

I. 

That  it  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Washington,  and  is  the 
owner  of  the  steam  tug  "Tillicum",  of  the  length  of  87  feet 
f)  inches,  of  the  breadth  of  19  feet  0  inches,  and  a  draft  of 
10  feet  fi  inches,  and  of  116  tons  gross  tonnage;  and  that  it 
is  also  the  owner  of  a  barge  known  as  Stimson  Barge  No.  8, 
of  the  length  of  about  100  feet  and  a  breadth  of  26  feet. 

II. 

That  at  4 :15  o'clock  A.  ^1.,  on  the  morning  of  April  8, 
1911,  the  said  steam  tug  "Tillicum",  with  the  said  Barge 
No.  8  made  fast  upon  its  port  side,  its  bow  extending  twenty 
or  thirty  feet  forward  of  the  bow  of  the  said  "Tillicum", 
said  barge  having  on  board  two  oil  tank  cars,  loaded  with  oil, 
left  the  Standard  Oil  Dock,  in  the  Port  of  Seattle,  and  pro- 
ceeded on  its  way  to  make  and  pass  West  Point  Light;  that 
at  said  time,  and  at  all  times  hereinafter  mentioned,  a  dense 
fog  existed  over  that  poi'ticm  of  Puget  Sound  through  which 
said  steam  tug  jtroceeded. 

That  said  steam  tug  proceeded  with  its  tow  at  a  speed  of 
about   five   knots   an   hour   until    it   reached   a   point   in    the 
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vicinity  of  Four  Mile  Ivock,  when  it  reduced  its  speed  to 
about  three  knots  an  hour,  for  the  purpose  of  locating  its 
position  by  the  echoes  of  its  fog  whistle  from  Magnolia 
Bluff,  and,  obtaining  such  echoes,  continued  at  said  speed  of 
about  three  knots  an  hour,  in  order  that  when  the  said 
echoes  ceased  it  might  have  its  proper  position  from  which 
to  change  its  course  so  as  to  pass  West  Point  Lighthouse; 
and  that  at  all  times  after  leaving  said  dock  and  until  imme- 
diately prior  to  the  collision  hereinafter  mentioned,  it  sounded 
its  fog  whistle  at  intervals  of  a  minute  or  less,  as  required 
by  law. 

III. 

That  at  all  the  times  herein  mentioned,  the  said  steam  tug 
was  duly  and  properly  equipped  and  manned,  as  required 
by  law,  and  that  the  Master  of  said  tug.  Captain  E.  N. 
Charlesworth,  and  the  Mate  of  said  tug,  A.  W.  Anderson, 
were  both  duly  licensed  officers,  and  were  on  lookout  in  the 
pilot  house  of  said  tug  boat  and  engaged  in  the  navigation 
of  said  steam  tug  and  her  tow;  that  when  between  a  mile 
and  a  mile  and  a  quarter  south  of  West  Point  Light,  and 
after  having  received  echoes  of  its  fog  whistle  from  the  bluff 
for  about  ten  minutes,  said  captain  and  said  mate  heard 
the  echo  of  its  fog  whistle  from  some  object  in  the  fog  di- 
rectly ahead;  that  though  no  fog  whistle  or  other  warning 
had  been  previously  given,  the  said  master  determined  that, 
from  the  location  of  said  echo,  he  was  approaching  a  vessel 
ahead,  and  thereupon  immediately  signaled  his  engineer  to 
stop  the  engine;  and  that  a  few  seconds  later  the  said  captain 
and  mate  saw  through  the  fog  the  glimmer  of  lights  which 
they  afterwards  determined  to  be  the  range  lights  of  the 
"Eosalie",  directly  ahead^  and  immediately  signaled  the  engi- 
neer to  reverse  the  engines  of  said  steam  tug  full  speed  astern 
and  sounded  the  danger  signal  by  giving  four  blasts  of  the 
whistle  of  said  tug,  which  were  at  once  answered  by  four 
blasts  from  the  whistle  of  the  steamship  "Rosalie",  whose 
lights  were  then  distinctly  appearing  in  the  fog  and  bearing 
directly  down  upon  said  tug  boat;  that  the  captain  of  said 
tug  boat  thereupon  gave  three  blasts  of  his  whistle,  to  inform 
said  steamship  "Rosalie''  that  his  engines  were  going  full 
speed  astern;  that  by  reason  of  said  tow  being  on  its  port 
side  said  tug  boat,  in  going  astern,  swung  its  bow  to  star- 
board ;  that  in  a  few  seconds  thereafter,  and  after  said  steam 
tug  and  her  tow  had  begun  to  make  sternway,  the  steamship 
"Rosalie"  approaching  head  on,  or  nearly  so,  struck  the  bow 
of  said  Barge  No.  8,  causing  damage  to  said  barge  and  cargo, 
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and  in   the  delay   and  demurrage  occasioned  to  said  tug  in 
the  sum  of  Six  Hundred    (fOOO.OO)    Dollars 

IV. 

That  the  said  collision  Avas  caused  and  the  said  damage 
incurred  by  reason  of  the  failure  and  neglect  of  said  steamship 
"Rosalie"  to  sound  fog  signals,  as  required  by  law,  and  by 
reason  of  said  steamship  "Rosalie"  being  operated  in  said 
fog  at  an  excessive  and  unlawful  rate  of  speedy  and  by  reason 
of  the  failure  and  neglect  of  the  officers  in  command  of  said 
steamship  "Rosalie"  to  observe  the  fog  signals  of  the  steam 
tug  "Tillicum"  and  to  exercise  proper  seamanship  in  avoiding 
the  collision  with  said  tug  and  her  tow. 


That  the  said  steamship  "Rosalie"  is  now  within  the  juris- 
diction of  this  court,  and  that  all  and  singular  the  premises 
are  true. 

Wherefore,  this  cross-libelant  prays  that  process,  in  due 
form  of  law  and  according  to  the  practice  of  this  court,  may 
issue  against  said  steamship  "Rosalie";  her  engines,  boilers, 
tackle,  apparel  and  furniture,  and  that  all  persons  having  or 
claiming  any  right,  title  or  interest  therein  may  be  cited  to 
appear  and  answer  all  and  singular  the  matters  in  this  cross- 
libel  set  forth,  and  that  this  honorable  court  will  be  pleased 
to  decree  to  cross-libelant  herein  the  payment  of  said  dam- 
ages and  costs,  and  that  said  steamship  "Rosalie"  may  be 
condemned  and  sold  to  pay  the  same,  and  that  this  cross- 
libelant  may  have  such  other  and  further  relief  as  in  law 
and  justice  it  may  be  entitled  to  receive. 

Stimson  Mill  Company, 
By    J.    F.    Ives,   Manager. 
United  States  of  America,] 

State  of  Washington,     }-ss. 
County  of   King.         J 

On  this  9th  day  of  April,  A.  I).  1912,  before  me,  at  Seattle, 
personally  appeared  J.  F.  Ives,  JNIanjiger  of  the  Stimson 
^[ill  Coiii]>any,  and  made  oath  that  he  has  read  the  fore- 
going answer  and  cross-libel,  that  he  knows  the  contents 
thereof,  and  that  the  same  are  true,  as  he  verily  believes. 

J.  F.  Ives. 
Subscribed  and  sworn  to  before  me,  this  9th  dav  of  April, 
1912. 

[seal]  H.  a.  Owen,  Jr., 

Nofan/  I'lihlic  in  and  for  the  State  of 

of  Washington,  residing  at  Seattle. 
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Copy  of  within  answer  and  cross-libel  received,  and  due 
service  of  same  acknoAvledged  this  9th  day  of  April,  1912. 

Ira  Bronson,  Proctor  for  Libelant. 

Endorsed :  Ansvv  er  and  Cross  Libel.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Apr.  13,  1912. 
A.   W.   Engle,  Clerk.     By    S.,   Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,   Northern   Division. 

The  Inland  Navigation  Company,  a  corporation,^ 

Libelant 
vs. 
The  Tow  Boat  "Tillictjm",  her  engines,  boilers,  l^No.  4730 

etc..  Respondent, 

Stimson  Mill  Company^  a  corporation, 

Claimant  and   Cross-Libelant. 

Claim  by  President  of  Owner. 

To  the  Hcmorable  Judges  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington,  Northern 
Division : 

Now  comes  Joshua  Green,  and  respectfully  states  and  repre- 
sents that  he  is  the  President  of  The  Inland  Navigation 
Company,  a  cor]>oration,  duly  created  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Oregon,  and  duly  author- 
ized to  do  ])usiness  in  the  State  of  Washington,  with  a  prin- 
cipal office  and  place  of  business  in  the  City  of  Seattle,  King 
County,  Washington ;  that  said  corporation  is  the  sole  owner 
of  the  Steamship  "Rosalie",  her  engines,  boiler,  machinery, 
sails,  boats,  tackle,  apparel  and  furniture,  and  that  no  other 
person  or  corporation  has  any  interest  therein  as  owner.  And 
the  said  Joshua  Green,  as  such  President  claims  the  said 
steamship  and  property  in  behalf  of  the  said  corporation, 
and  prays  that  the  same  may  be  delivered  to  him  for  said 
owner.  Joshua  Green, 

For  The  Inland  Navigation  Company. 

United  States  of  America,] 

State  of  Washington,     j^ss. 
County  of  King.  J 

Joshua  Green,  being  first  duly  sworn,  on  his  oath,  says 
that  the   facts   stated   in   the   foregoing   claim   subscribed   by 

'"'"  "■■"  ^'•"<'-  JOSHUA  GREEN. 
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Subscribed  in  in.v  presence  and  sworn  to  before  nie  this 
]6th  day  of  A]>ril,  11)12,  by  said  Joshua  Green. 

[seal]  Robert  W.  Reid, 

Notarij  PiihJic  in  and  for  the  Htate  of 

Washington,  residing  at  Seattle. 

Endorsed :  Claim  by  President  of  Owner.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington.  Apr. 
16,  1912.     A.  W.  Engle,  Ch^rk.     By  S.,  Deputy. 


In  the  District  Court  of  the  United   States  for  the  Western 
District  of  Wasliington,  Northern   Division. 

The  Inland  Navigation  Company,  a  corporation," 

Libelant, 
vs. 
The  Tow  Doat  "Tillicum",  her  engines,  boilers,  [-No.  4730 

etc.,  Respondent,  j 

Stimson  Mill  Company,  a  corporation,  | 

Claimant  and  CrOvSs- Libelant.] 

Bond  to   Ohtain   Release  of  Ship. 

Know  All  Men  by  These  Presents: 

Tliat  we,  The  Inland  Navigation  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Oregon,  and  duly  authorized  to  do  business  in 
the  State  of  Washington,  liaving  a  principal  office  and  place 
of  business  at  the  City  of  Seattle,  King  County,  Washington, 
as  Principal,  and  Joshua  Green,  residing  at  Seattle,  Wash- 
ington, and  Frank  E,  Burns,  residing  at  Seattle,  Washington, 
as  sureties,  are  lield  and  tiraily  bound  unto  J.  R.  H.  Jacoby, 
]\Iarshal  of  the  I'nited  States  for  the  Western  District  of 
Wasliington,  Northern  Division,  in  the  sum  of  Two  Thousand 
Dollars,  to  be  paid  to  the  said  J.  R.  H.  Jacoby,  ]Marslial  of 
the  United  States  for  the  District  aforesaid,  his  successors 
and  assigns,  for  the  payment  of  whicli  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us,  our  and  each  of 
our,  heirs,  executors,  administrators,  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  Avith  our  seals  and  dated  this  11th  day  of  April, 
1012. 

Whereas,  a  cross-libel  has  been  filed  in  the  District  Court 
of  tlie  United  States  for  the  Western  District  of  Washington, 
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Northern  Division,  on  the  Ifith  day  of  April,  1012,  by  Stimson 
Mill  Company,  a  corporation,  claimant  and  cross-libelant  in  the 
above  entitled  cause,  against  the  Steamer  "Rosalie,"  her  tackle, 
apparel  and  furniture  for  the  sum  of  Six  Hundred  Dollars,  on 
which  process  of  attachment  has  been  issued,  and  the  said 
ship,  her  tackle,  apparel  and  furniture,  is  in  custody  of  the 
Marshal  under  the  said  attachment,  and  the  said  The  Inland 
Navigation  Company,  claimant  of  the  said  ship,  has  applied 
for  the  discharge  of  said  ship  from  the  custody  of  the 
Marshal,  and  has  filed  a  claim  claiming  the  said  ship  as 
owner,  and  has  filed  a  stipulation  for  the  claimant's  costs 
pursuant  to  the  rules  and  practice  of  the  said  court; 

Now,  Therefore,  the  condition  is  such  that  if  the  above 
bounden.  The  Inland  Navigation  Company,  a  corporation, 
its  successors  and  assigns,  shall  abide  by  and  perform  the 
decree  of  this  court,  then  this  obligation  shall  be  void,  other 
wise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

The  Inland  Navigation  Company, 
By  Joshua  Green,  President. 

Attest:    C.  H.  J.  Stoltenberg,  Secretary. 
Joshua  Green. 
Frank  E.  Burns. 

Sealed  and  delivered,  taken  and  acknowledged  this  16th 
day  of  April,  1912,  before  me. 

[seal]  Robert  W.  Reid, 

Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Seattle. 

United  States  of  America,] 
State  of  Washington,     [-ss. 
County  of   King.         J 

Joshua  Green  and  Frank  E.  Burns,  being  duly  sworn, 
each  deposes  and  says:  That  he  resides  as  above  set  forth, 
and  that  he  is  worth  the  sum  of  Four  Thousand  Dollars  over 
and  above  all  his  just  debts  and  liabilities. 

Joshua  Green. 

Frank  E.  Burns. 

Subscribed  and  sworn  to  before  me  this  16th  dav  of  April, 
1912. 

[seal]  Robert  W.  Reid, 

Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Seattle. 
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I  approve  of  the  sufficiency  of  the  sureties  to  the  within 
bond. 

C.   H.   Hanford,   Judge. 
Ira   Bronson,   Proctor  for   Claimant. 

Endorsed :  Bond  to  Obtain  Release  of  Ship.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington.  Apr.  16, 
1912.    A.  W.  Engle,  Clerk.     By  S.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  W^estern 
District  of  Washington,   Northern   Division. 

The  Inland  Navigation  Company,  a  corporation,' 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  |-No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

Answer  to   Cross-Libel. 

The  answer  of  the  Inland  Navigation  Company,  a  corpora- 
tion, Libelant,  to  the  cross-libel  of  the  Stimson  Mill  Company, 
a  corporation.  Claimant  and  Cross-libelant  in  the  above 
entitled  cause  admits,  denies  and  alleges  as  follows : 


Tliat  it  admits  the  allegations  in  Paragraph  One  of  said 
cross-libel. 

^'> 

Answering  Paragraph  Two  of  said  cross-libel  it  admits  that 
a  dense  fog  hung  over  Seattle  harbor  on  the  morning  of 
April  8th,  1911;  specifically  denies  that  the  steam  tug  "Tilli- 
cum"  sounded  its  fog  whi.^tlc  ])rior  to  the  collision  as  required 
by  law;  but  as  to  the  other  allegations  therein  contained  it 
has  not  sufficient  knowledge  or  information  to  form  a  belief 
as  to  the  truth  or  falsity  thereof,  and  therefore  denies  the 
same. 

IIL 

Answering  Paragraph  Three  of  said  cross-libel,  it  admits 
that  tlie  "Rosalie"  souiuled  four  blasts  of  a  whistle,  and 
specifically   denies  that   t*o   fog   whistle   had   been   ])reviously 
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given ;  denies  that  the  captain  of  the  tug  boat  gave  three 
blasts  of  his  whistle  to  hidieate  that  his  engines  were  going 
full  speed  astern ;  and  denies  that  the  said  tug  boat  swung 
its  boAV  to  starboard,  and  denies  that  tlie  tug  and  tow  had 
begun  to  make  sternwav  when  the  collision  occurred,  but  as 
to  the  other  allegations  therein  contained  it  has  not  sufficient 
knowledge  or  information  to  form  a  belief  as  to  the  truth  or 
falsity   thereof^   and   therefore   denies   the   same. 

IV. 

Answering  Paragraph  Four  of  said  cross-libel  the  libelant 
denies  every   allegation   therein   contained. 

Wherefore,  the  libelant  prays  that  the  eross-libelant  take 
nothing  in  this  suit,  l)ut  that  the  libelant  be  given  the  relief 
prayed  for  in  its  libel  and  such  further  relief  as  in  law  and 
justice  it  may  be  entitled  to  receive. 

Ira  Bronson,  Proctor  for  Libelant. 

State  of  Washington;,] 

l-ss. 
County  of  King.     J 

Joshua  Green,  being  first  duly  sworn,  on  oath  deposes 
and  says :  That  he  is  the  President  of  the  Inland  Navigation 
Company,  a  corporation,  libelant  in  the  above  entitled  cause; 
that  he  has  read  the  foregoing  answer  to  cross-libel,  knows 
the  contents  thereof,  and  believes  the  same  to  be  true. 

Joshua  Green. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
January,  1913. 

[seal]  W.  L.  Grill, 

Notaiij  Puhlic  in  and  for  the  State  of 

of  Washington,  residing  at  Seattle. 

Due  service  of  a  copy  hereof  admitted  this  14th  day  of 
January,  1913. 

Hughes,  McMicken,   Dovell  &  Eamsey, 

Proctors   for    Cross   Libelant. 


Endorsed :  Answer  to  Cross  Libel.  Filed  in  the  U,  S. 
District  Court,  Western  Dist.  of  Washington.  Jan.  24,  1913. 
Frank  L.   Crosby,   Clerk.     By   E.   M.   L.,   Deputy. 


Tlie  Inland  Navigation   Company. 
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In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern   Division. 

The  Inland  Navigation  Company^  a  corporation^ 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum/^  Her  Tackle^  Engines^  1-No.  4730 

apparel,  and  furniture,  Kespondent, 

Stimson  Mill  Company^  a  corporation^ 

Claimant  and  Cross-Libelant. 


In  Admiralty 

Order  of  Reference. 

This  cause  coming  regularly  on  for  hearing  on  the  motion 
of  the  libelant  for  an  order  of  reference  referring  the  above 
entitled  matter  to  a  commissioner  for  the  taking  of  testimony 
herein;  and  it  appearing  to  the  court  that  the  libelant  has 
heretofore  tiled  its  libel  against  the  Tow  Boat  "Tillicum,''  and 
that  thereafter  upon  the  seizure  of  said  boat,  the  Stimson 
Mill  Company,  a  corporation,  appeared  herein  as  claimant 
and  cross-libelant  and  filed  its  answer  herein  denying  the  alle- 
gations of  the  libel;  and  the  court  being  fully  advised  in  the 
premises,  it  is  hereby  ordered,  adjudged  and  decreed  that  the 
above  entitled  matter  be,  and  the  same  is  hereby  referred  to 
A.  C.  Bowman,  as  a  commissioner  for  the  taking  of  the  tes- 
timony herein,  with  directions  to  take  the  testimony  herein 
and  return  the  same  to  this  court. 

Done  in  open  court  this  31st  day  of  December,  1912. 

Clinton  W.  Howard,  Judge. 
Ira  Bronson  for  Libelant. 
O.  K. 
H.  McM.  D.  &  R. 


(Endorsed:)  Order  of  Reference.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington.  Dec.  30,  1912. 
Frank  L.  Crosby,  Clerk.     By  E.  M.  L.,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern   Division. 


The   Inland  Navigation   Company^  a  corporation, 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum/^  etc., 


Stimson  jNIill  Company, 
Stimson  Mill  Company^ 


Respondent, 
Claimant, 

Cross-Libelant, 


vs. 


No.  4730 


Steamship  "Rosalie",  etc..  Respondent, 
The  Inland  Navigation  Company,  Claimant. 


To   the  Hon.   E.   E.   Cushman,   Judge   of   the   above  entitled 
Court : 

Pursuant  to  the  order  of  reference  herein  the  libelant  ap- 
peared by  Mr.  J.  S.  Robinson,  one  of  its  proctors,  and  the 
claimant  and  cross-libelaut  appeared  by  Mr.  E.  C.  Hughes, 
one  of  its  proctors;  thereupon  the  following  testimony  was 
offered  and  proceedings  had: 

Libelmifs  Testimon<y. 

L.  B0UG0.JARD,  a  witness  called  on  behalf  of  the  libelant, 
being  duly  sworn,  testified  as  follows: 

Q.      (Mr.  Robinson).     What  is  your  occupation? 

A.     I   am  now  on  the  "Weary  Willie." 

Q.  Were  you  employed  on  the  steamship  Rosalie  on  the 
8th  of  April,  1911,  when  she  was  in  collision  with  a  scow  and 
tug? 

A.     Yes  sir. 

i}.     Were  you  on  duty  at  the  time? 

A.     Yes  sir. 

Q.     What  were  you  doing? 

A.     I  was  lookout  at  the  time,  on  the  bow. 

Q.     On  the  bow? 

A.     Yes  sir.. 

Q.     When  had  you  gone  on  duty? 

A.  We  changed  about  four  o'clock.  I  went  on  about  4 
o'clock.  We  changed  every  two  hours  to  take  a  turn  at  the 
wheel,  and  changed  lookout. 

Q.     About  where  was  the  location  of  that  accident? 
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A.  Between  West  l*oiiit  and  l^)ur  .Mile  rock,  1  should 
judge;  1  could  not  tell  exactly,   it  was  foggy. 

Q.  Do  you  know  about  what  time  you  passed  West  Point 
that  morning? 

A.     I  should  judge  a  little  after  5. 

Q.     You  were  bound  in? 

A.     Yes  sir,  bound  to  Seattle. 

Q.     Was  it  very  foggy  at  West  Point? 

A.  Not  so  very,  but  it  was  good  and  hazy  at  the  time,  you 
could  hardly  see  the  light.  You  could  make  out  the  light 
house,  but  anybody  who  was  not  used  to  it  could  not  make 
out  what  it  was. 

Q.  Now,  what  was  the  first  intimation  that  there  was 
some  boat  ahead  of  you  that  morning? 

A.     I  reported  a  whistle  off  the  port  bow,  a  single  whistle. 

Q.     A  single  whistle? 

A.     Yes,  one  whistle. 

Q.     Did  you  report  that  to  the  otticer  in  charge? 

A.     Yes  sir,  and  he  ansAvered  me. 

(2.  Was  it  possible  from  A>iiere  you  were  stationed,  to 
know  what  was  done  in  the  pilot  house  when  you  reported? 

A.     No  sir,  I  could  not  tell,  I  was  too  far  away. 

Q.     What  happened  next? 

A.  Well,  about  a  minute  or  a  minute  and  a  half,  I  heard 
another  whistle,  single  whistle,  in  about  the  same  direction 
I  should  judge  it  was,  about  that  time. 

Q.     Did  3'OU  report  it? 

A.     Yes,   1   reported   the   whistle  again. 

Q.     Do  you  know  what  happened  then? 

A.  I  felt  the  boat  slowing  down,  slowed  right  down  at 
that  time  until  I  could  not  feel  her  vibrate  at  all. 

Q.     Did  you  make  any  further  reports? 

A.  No,  not  at  the  time,  that  is  I  reported  that  single 
whistle. 

Q.  Flow  long  had  you  heard  this  second  whistle  did  you  see 
a  boat  ahead  of  you,  or  an  object? 

A.  I  could  not  tell  you  the  time,  but  I  heard  a  tow  whistle 
and  I  re])()rt(Ml  the  towing  whistle,  and  a  few  seconds  after- 
wards I  seen  the  red  light  come  in  sight  that  was  on  the 
barge,  and  I  seen  the  barge  afterwards.  I  saw  the  light,  it 
was  a  red  light  after  the  towing  whistle,  on  account  of  get- 
ting close  to  us. 

Q.  And  how  was  the  towing  done,  what  was  the  arrange- 
ment? 

A.     He  was  towing  alongside. 

Q.     How  was  she  lashed  on  the  side,  did  she  ])roject  or  not? 
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A.     Yes,  she  stuck  out  forward  quite  a  bit, 

Q.     How  much  do  you  think? 

A.     Oh,  about  20  feet,  I  should  judge. 

Q.  How  did  you  come  iu  contact  with  her,  did  you  hit 
her  straight  on  or  how  or  what  did  you  hit? 

A.     We  hit  her  a  kind  of  a  glancing  blow. 

Q.     The  barge  or  the  scow? 

A.  The  barge,  we  hit  the  barge  a  glancing  blow,  more  of 
a  glancing  blow  than  it  was  ahead. 

Q.  What  distance  do  you  think  you  saw,  at  what  distance 
from  the  scow  did  you  first  see  her? 

A.     Seen  the  scow  from  the  steamer? 

Q.     Yes. 

A.  I  should  judge  about  100  feet  or  150  feet.  It  might  be 
more  than  that. 

Q.  During  the  interval  when  you  saw  her  and  when  you 
came  in  collision,  did  she  change  her  position  and  swing  in? 

A.  No  sir,  I  could  not  make  that  out.  I  rei)orted  there 
was  a  red  light  ahead,  and  I  kind  of  stepped  back.  I  seen 
there  was  going  to  be  a  collision. 

Q.  Do  you  know  whether  or  not  you  had  any  headway 
when  the  two  vessels  came  together? 

A.     No,  that  is  we  had  stern wa^',  if  anything. 

Q.     You  had  stern  way? 

A.     Yes,  we  were  backing  up  all  right. 

Q.     How  do  you  know  that? 

A.  I  seen  the  foam  from  the  wheel  going  right  up  against 
the  scow  when  she  hit,  just  under  the  stem,  just  under  the 
stem,  you  could  see  where  she  was  sending  the  water  up. 

Q.  How  long  had  you  been  on  the  Rosalie  before  this 
accident? 

A.     About  two  years,  I  should  judge,  a  little  less  than  that. 

Q,  Do  I  understand  you  to  say  that  as  you  looked  for- 
ward at  the  scow,  as  you  were  approaching,  you  could  see 
white  water  from  the  Rosalie's  wheel  going  up  to  the  scow 
before  you  hit  her? 

A.     Yes,  before  we  hit  her  I  seen  that. 

Q.  Had  you  any  means  of  knowing,  from  your  position, 
as  to  how  the  engines  were  being  handled  on  the  Rosalie,  just 
previous  to  the  collision? 

A.  No  sir;  I  could  not  tell  how  they  Avere  handled  at  all. 
I  know"  she  slowed  down  before  the  collision,  and  you  could 
not  feel  the  vibration  at  all,  and  there  was  no  swell  from  it; 
she  was  making  no  swell. 

Q.  Immediately  before  the  collision,  after  ^'ou  saw  her, 
could  you  tell  what  her  engines  Avere  doing? 
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A.     No  sir,  I  could  not  tell, 

Q.  Did  both  vessels  or  either  of  them  give  an  alarm 
whistle? 

A.  Yes,  gave  danger  whistles  about  the  same  time,  both 
together,  it  seemed  to  me. 

Q.  Did  you  hear  anv  other  whistles  from  the  Tillicum 
after  that?*^ 

A.     No  sir.     Never  gave  any  more  signals  at  all. 

Q.  Now,  after  the  vessels  had  come  in  contact,  or  imme- 
diately after,  what  was  their  position  shortly  after  they  came 
in  contact? 

A.  The  Tillicum  was  off  our  starboard  beam.  We  kept 
backing  awa}^  from  her  all  the  time  and  she  swung  to  our 
starboard,  and  the  man  on  watch  asked  him  if  he  was  all 
right  and  if  he  should  keep  on  going,  and  she  was  oft'  our 
starboard  beam   then. 

Q.  You  spoke  of  hearing  a  towing  whistle.  How^  long  was 
that  before  the  collision? 

A.  Well,  just  a  short  time,  just  about  the  time  I  seen  the 
lights,  we  were  just  over  the  whistle  when  I  see  the  lights 
and  seen  the  barge. 

Q.  You  don't  know,  I  suppose,  of  your  own  knowledge, 
at  what  time  these  various  things  happened? 

A.     No  sir,  I  do  not.     I  don't  knoAV  the  time  at  all. 

Cross  Exa mina Hon. 

Q.  (Mr.  Hughes).  How  long  had  you  been  lookout  on 
the  steamer  Kosalie  prior  to  this  time? 

A.     About  an  hour  and  a  half. 

Q.  But  for  how  long  a  time  had  you  been  employed  as 
lookout  on  the  Rosalie? 

A.  Well,  about  two  years,  I  should  judge.  I  was  night 
watchman  at  the  time,  I  was  not  lookout. 

(}.     Night   watchman? 

A.  Yes,  we  took  turns  about  standing  lookout,  two  hours 
apiece. 

Q.     Two  night  watchmen,  are  there? 

A.     There  is  a  niglit  watchiiian  and  a  lookout. 

Q.     Night  watchman  and  lookout. 

A.     Yes,  they  have  to  take  turns  at  the  wheel. 

Q.     The   lookout   does? 

A.     Yes  sir. 

Q.     Did  you  take  the  wheel? 

A.  Yes,  I  took  the  wheel  two  hours.  And  then  we  changed 
about  and  then  the  watchman  goes  to  the  whoelhouse  and  I 
would  go  on  lookout. 
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(2.     Did  not  they  have  a  quartermaster  at  the  wheel? 

A.     No  sir,  not  on  that  boat. 

Q.  Yon  as  night  watchman  stood  at  the  wheel  for  two 
hours  and  then  would  act  as  lookout  for  two  hours,  is  that 
it? 

A.  Yes,  two  men  employed  at  night,  one  would  stand  look- 
out and  one  takes  a  watch  at  the  wheel. 

Q.  These  were  your  regular  duties  as  night  Avatchman 
were  they? 

A.     Yes  sir. 

ij.  Half  the  time  at  the  wheel  and  half  the  time  on  the 
bow? 

A.     Yes  sir. 

Q.  And  you  had  been  on  the  Rosalie  in  that  capacity  for 
about  two  years? 

A.     Pretty  near  two  years. 

Q.     You  had  what  run  on  the  Rosalie  at  that  time? 

A.     It  was  on  the  San  Juan  and  Bellingham  run. 

Q.     Tell  us  what  your  run  was? 

A.  Well,  she  started  here  at  12  o'clock  at  night  and  went 
to  Townsend  and  goes  over  to  San  Juan  island  and  stops 
at  Bellingham,  and  at  eight  o'clock  in  the  evening  came  down 
to  Seattle  during  the  night. 

Q.     What  time  did  she  leave  Bellingham  to  return? 

A.     Eight  o'clock. 

Q.  And  you  left  Bellingham  on  your  return  to  Seattle 
at  8  o'clock  at  night? 

A.     Yes,  for  Seattle. 

Q.  Then  what  time  did  she  arrive  at  Bellingham  when  she 
was  going  in  there? 

A.     About  four  or  five  o'clock. 

Q,     Four  or  five  o'clock. 

A.     Yes  sir. 

Q.     And  she  would  leave  at  eight  o'clock  that  night. 

A.     Yes  sir. 

Q.     And  go  l)ack  again  over  the  San  Juan  island  route? 

A.  Yes,  she  came  direct  to  Seattle  in  the  evening,  came 
right  through  to  Seattle. 

Q.     By  what  route? 

A.  Through  the  outside  or  through  the  pass,  through 
Deception  pass  if  the  tide  permitted. 

Q.     She  goes  through   Deception   pass? 

A.  Yes  at  times;  most  of  the  time  she  goes  outside  in  the 
Straits,  she  would  go  by  Port  Townsend. 

Q.     Which  way  did  she  go  that  night? 

A.     She  went  outside  that  night,  by  Townsend. 
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Q.     Did  she  call  at  Towiiseiid? 

A.     No  sir,  she  did  not  stop  at  Townsend. 

Q.     Did  she  stop  anywhere  after  leaving  Bellingham? 

A.     Yes,  she  stopped  at  Anaoortes. 

Q.     She  stopped  at  Anacortes. 

A.     Yes  sir,  that  is  one  of  the  points  of  call. 

Q.     She  came  from  IJellingham  to  Anacortes? 

A.     Yes. 

Q.     What  time  did  she  leave  Anacortes? 

A.     I  could  not  tell  you,  I  do  not  know. 

(2-     Then  from  Anacortes  did  she  go  over  to  Port  Tow^nsend? 

A.     No,  she  came  direct  to  Seattle. 

Q.     By  which  route? 

A.  By  Port  Townsend,  outside,  we  went  by  Townsend, 
outside. 

Q.  What  pass  does  she  go  through  to  go  from  Anacortes, 
to  go  to  Admiralty  Inlet,  is  it? 

A.  Y^es,  she  comes  through  Admiralty  Inlet  into  Rosario 
Straits. 

(].  Did  she  go  over  through  Bosario  Straits  after  leaving 
Anacortes  that  night? 

.\.  Yes,  she  came  through  part  of  that,  as  far  as  Partridge, 
and  from  Partridge  down  to  Admiralty  Inlet,  and  then  inside. 

Q.     Which  side  of  Smith's  island  did  she  go? 

A.  On  the  inside  of  Smith's  island,  between  Whidby  and 
Smith  island. 

<^).     Then   dovrn   Admiralty   inlet? 

A.     Yes  sir. 

i}.     Do  you  know  how  many  miles  it  is  by  tliat  route? 

A.      I   sliould  judge  nbout  IK)   from   Bellingham  to  Seattle? 

il     By  lliat  roii((\ 

A.  Yes,  1  slioi'ld  judge  someAvheres  like  that.  A  little  less, 
may  be. 

Q.     What  time  Avere  you  due  in  Seattle? 

A.  She  wns  generally  due  about  six  o'clock;  sometimes  a 
little  early  and  sometimes  a  little  late. 

Q.     AA^ere  you  late  that  night? 

A.     No  sir,  just  about  (m  time. 

Q.     Making  regular  time? 

A.  Yes.  We  did  not  have  any  freight  at  Anacortes  and 
we  got  out  on  time. 

Q.     Are  you  sure  you  got  out  on  time  from  Anacortes? 

A.  I  think  so.  AYe  would  not  have  been  down  that  far 
if  we  had  not. 

Q.     Was  it  foggy  that  night  all  the  way? 
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A.  No  sir,  just  started  at  Apple  Tree,  got  hazy  at  Apple 
Tree  point. 

Q.     From  Apple  Tree  point  to  Seattle  was  foggy? 

A.  Yes,  hazy;  at  West  Point  it  came  down  thick  and  from 
there  it  was  foggy  all  the  way  into  Seattle. 

Q.     Could  you  see  the  West  Point  light? 

A.  I  could  just  see  part  of  it,  just  the  top  of  it,  you  could 
not  make  out  what  it  was. 

Q.     Could  not  make  out  the  light? 

A.  No  sir,  you  could  not  make  out  the  light.  You  could 
see  the  bluff  over  the  top  of  the  light. 

Q.     It  was  too  foggy  to  see  the  house? 

A.  No  sir.  It  was  a  low  fog  right  at  West  Point,  the  fog 
was  hanging  awfully  low;  you  could  see  right  over  the  top. 

Q.     Did  you  report  West  Point  light? 

A.  Yes,  reported  West  Point  light.  I  reported  the  horn, 
the  horn   was  blowing. 

Q.     You  could  tell  the  horn? 

A.     Yes,  I  could  tell  the  horn. 

Q.     Did  you  take  a  note  of  the  time  it  was? 

A.     No  sir,  I  could  not,  I  was  on  the  bow  at  the  time. 

Q.  You  said  a  while  ago  that  it  was  about  five  or  a  little 
after  five  when  you  passed,  how  do  you  know? 

A.  I  judged  that  was  the  time,  because  we  passed  Apple 
Tree  about  forty-five  minutes  or  an  hour,  I  went  on  watch  at 
Apple  Tree,  and  I  should  judge  it  was  about  five  o'clock. 

Q.     You  changed  watch  at  five  o'clock? 

A.     No  sir,  off  Apple  Tree. 

Q.     What  time  was  that? 

A.  I  could  not  tell  you  to  be  sure  what  time  it  was.  I  did 
not  look. 

Q.     You  ought  to  know  when  you  went  on  watch? 

A,  Sometimes  a  little  later  and  sometimes  a  little  earlier; 
we  were  not  particular  about  changing. 

Q.  You  had  been  on  the  lookout  from  the  time  you  left 
Apple  Tree? 

A.     Yes  sir. 

Q.  Who  fixes  the  time  in  your  log  of  passing  these  various 
points? 

A.     The  officer  on  watch,  who  ever  is  on  watch. 

Q.     Who  was  on  watch  that  night? 

A.     The  mate  was  on  watch. 

Q.     What  is  his  name? 

A.     Captain   Hanson. 

Q.     Captain  Hanson? 

A.     Yes,  Andy  Hanson. 
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Q.     He  was  mate  and  he  was  on  watch? 

A.     Yes  he  was  on  watch  at  the  time. 

Q.     Where  was  he? 

A.  He  was  in  the  pilot  house.  He  had  the  windows  down, 
he  was  hanging  out  of  one  of  the  windows,  he  was  looking 
out  of  the  windows. 

Q.     The  other  lookout  was  at  the  wheel  in  the  pilot  house? 

A.     Yes,  he  was  steering. 

Q.     Anybody  else  in  the  pilothouse? 

A.     No  sir,  just  two  men  in  the  pilothouse  that  I  know  of. 

Q.     How  far  were  you  forward  of  the  pilothouse? 

A.     AA^ell,  about  20  feet. 

Q.     About  20  feet? 

A.     Yes,  right  on  the  bow. 

Q.     How  far  were  you  back  of  the  bow  of  the  boat? 

A.    Well,  about  five  feet. 

Q.  It  was  only  about  25  feet  from  the  pilothouse  to  the 
bow  of  the  Rosalie? 

A.     Yes  sir.     Just  about. 

Q.     Has  the  Rosalie  two  decks? 

A.     Yes  sir. 

Q.     This  was  the  upper  deck,  w^as  it? 

A.  No  sir,  the  middle  deck.  I  was  on  the  saloon  deck, 
the  passenger  deck.     I  was  forAvard  on  the  passenger  deck. 

Q.     And  has  she  a  deck  below  that? 

A.     Yes,  she  has  a  maindeck, 

Q.  Well,  the  bow  of  the  maindeck  is  much  further  for- 
ward? 

A.  No  sir,  it  runs  right  up,  it  is  housed  up  to  the  saloon 
deck. 

(}.     How  liigh  was  it  above  the  water,  the  saloon  deck? 

A.     I  should  judge  about  12  or  1.5  feet. 

Q.  Had  you  been  standing  out  there  all  the  time  or  had 
you  been  back  in  the  ])ilothousc  part  of  the  time? 

A.  No  sir,  standing  there  since  Apple  Tree,  I  was  there 
at  the  bow  since  Apple  Tree. 

Q.  What  reports  had  you  made  after  you  went  on  the 
lookout  up  to  the  time  of  the  collision? 

A.  I  report(Ml  West  Toint  horn;  I  reported  one  single 
whistle  off  the  port  bow,  then  another  whistle  off  the  port 
bow,  then  I  reported  a  towing  whistle. 

Q.  Now  before  passing  West  Point  liad  you  reported  any. 
thing,  passing  any  oth(»r  ship? 

A.     No  sir,  had  not  seen  any  other  shij)  at  all. 

Q.  The  first  thing  you  reported  after  you  Avent  on  the 
lookout  was  W^est  Point  horn? 
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A.     Yes  sir,  the  horn. 

Q.  How  k)ng  after  reporting  that  was  it  until  you  heard 
the  whistle  off  your  port  bow? 

A.     1  could  not  tell  you  the  time  at  all. 

Q.     Well,  about  how  long,  10  minutes? 

A.  No,  I  don't  believe  it  was  that  long;  I  don't  believe  it 
was  over  five  minutes.     It  was  only  a  short  while. 

Q.     Well,  did  you  report  the  first  whistle  that  jou  heard? 

A.     Yes  sir,  I  reported  the  first  whistle  that  I  heard. 

Q.  Did  not  you  hear  a  fog  whistle  further  away  before  you 
reported  that? 

A.     No  sir,  that  is  the  first  whistle  that  I  heard. 

Q.  You  could  not  see  any  vessel  when  you  first  heard  the 
whistle? 

A.     No  sir,  could  not  see  anything. 

Q.     About  how  far  did  it  seem  to  you  to  be  away? 

A.     I  could  not  tell  you  that. 

Q.     What  report  did  you  make,  what  did  you  say? 

A.     I  reported  a  whistle  off  the  port  bow. 

Q.     W>11,  what  was  it  you  said? 

A.  Just  what  I  told  him,  I  reported  a  whistle  off  the  port 
bow,  that  is  all  I  could  do,  that  is  all  I  heard,  the  whistle. 

Q.     Was  that  one  whistle? 

A.     Just  one  whistle. 

Q.  Now  about  a  minute  after  that  30U  heard  another 
whistle? 

A.     Yes,  same  kind  of  a  whistle,  and  I  reported  again. 

Q.     Do  3'ou  remember  what  it  was  jou  said  that  time? 

A.     I  reported  a  whistle  off  the  port  bow,  again. 

Q.     You  said  ^'WHiistle  off  the  port  bow"? 

A.     Yes. 

Q.     That  is  what  you  called  it? 

A.     Yes,  whistle  off  the  port  bow. 

Q.     You  still  did  not  see  any   lights? 

A.     No  sir,  could  not  see  a  thing. 

Q.  Could  you  tell  by  the  sound  about  liow  far  distant  it 
was? 

A.  I  could  tell  it  was  coming  closer;  I  could  not  tell  how 
far  it  was. 

Q.     Had  you  an  idea  how  far  away  it  was? 

A.     No  sir,  I  had  not. 

Q.     After  reporting  that  second  whistle  what  was  the  next? 

A.  I  heard  three  whistles,  one  long  and  two  short  whistles. 
I  reported  that  it  was  a  towing  whistle. 

Q.     Where  was  that,  on  your  port  bow? 
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A.  Yes,  just  about,  it  was  coming  ahead  of  us,  getting  more 
on  the  head. 

i}.  J>ut  still  soniewliat  (m  3'oui'  ])()rt  bovs? 

A.  Yes  sir. 

Q.  Seemed  to  be  closer,  did  it? 

A,  Yes  sir. 

Q.  About  how  long  was  it  after  the  second  whistle  you 
reported    was   it   until   the   three   whistles,   the  long  and  two 

short  whistles  that  you  heard? 

A.  I  should  think  about  half  a  minute;  it  may  not  be  that 

long.  It  was  a  short  interval. 

Q.  What  Avas  the  next  whistle  that  you  heard  after  that? 

A.  They    were   blowing    the   danger    whistle. 

Q.  Who  blew  the  danger  whistle? 

A.  The  Tillicum  blew  a  danger  whistle. 

Q.  The  Tillicum? 

A.  Yes,    both   blew. 

Q.  How   long   was   it   after  you   heard   the   long  and   two 

short  whistles  until  the  danger  whistle  was  blown? 

A.  W(dl,  it  was  only  a  short  time;  I  could  not  tell  you  the 
time. 

i}.  Think  it  was  half  a  minute? 

A.  I  don't  think  it  was.  Just  as  soon  as  she  blew  the 
towing  whistle  I  could  see  the  light,  and  I  reported  a  red 
light. 

Q.  After  the  one  long  and  two  short  whistles,  you  called 
(hat  a  towing  whistle? 

A.  Yes  sir. 

<^.  And  soon  after  that  you  saw  a  light  ahead  of  you? 

A.  Yes  sir,   red  light. 

(i.  That  Avas  still  a  little  on  your  port  bow? 

A.  Yes  sir,  it  was  dead  ahead  of  us,  the  red  light  was. 

Q.  F>y  the  time  you  saw  the  red  light  it  was  dead  ahead? 

A.  Yes  sir. 

Q.  You  saw  one  red  light? 

A,  Yes  sir. 

Q.  That  is  the  (mly  light  that  you  saw? 

A.  Tliat  is  the  only  (me  I  saw, 

Q.  Did   you    report    that   light? 

A.  Yes  sir. 

Q.  What  did  you  report? 

A.  IJcported    red   light   dead  abend. 

Q.  You   reported  a   red   light  dead   ahead? 

A.  Yes  sir. 

Q.  You  are  sure  you  reported  it  that  way,  are  you? 

A.  Yes  sir. 
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Q.  After  reporting  the  red  light,  how  long  was  it  before 
you  heard  the  danger  signal? 

A.  He  blew  a  danger  signal  just  as  we  struck,  just  as  we 
had  the  collision,  he  blew  a  danger  whistle. 

Q.  How  long  after  you  saw  the  red  light  was  it  before 
the  danger  whistle? 

A.  No  time  at  all.  I  could  not  tell  3'ou  the  time ;  I  stepped 
back  a  little. 

Q.  You  say  you  saw  a  light  and  saw  the  scow  too,  didn't 
you  after  you  saw  the  light? 

A.     Yes,  I  saw  the  barge  loom  up. 

Q.  You  saw  the  light  a  little  before  you  saw  the  loom 
of  the  barge? 

A.  I  saw  the  light  first,  and  the  light  was  on  the  other 
end  of  the  scow. 

Q.     You  saw  no  light  on  the  Tillicum  at  all? 

A.  No  sir,  not  until  after  I  had  seen  the  scow,  then  the 
lights  of  the  Tillicum  loomed  up. 

Q.  When  you  saw  the  scow  you  testified  a  while  ago 
that  she  was  about  150  feet  away  from  you. 

A.  Yes,  I  should  judge  about  that,  or  the  light  was, 
rather. 

Q,  About  that  time  you  could  see  the  Tillicum  loom  up 
and  see  her  lights,  could  not  you? 

A.     Just  a  little  after  that. 

Q.     After  you  saAv  the '  scow. 

A.     Yes,  I  seen  the  light  on  the  scow  first. 

Q.     What  light  did  you  see  on  the  Tillicum? 

A,  I  seen  the  red  light  and  her  two  lights,  that  is  all  I 
could  see. 

Q.     Two  red  lights. 

A.     And  those  forward  on  the  main  mast. 

Q.  And  how  soon  after  you  saw  the  Tillicum's  lights,  the 
two  lights  forward  and  mainmast  light  was  it  that  you  heard 
hor  1)1-.) w  her  danger  signal? 

A.  I  could  not  tell  you  about  the  time,  because  that  hap- 
pened very  quick. 

Q,     That  was   four  blasts  of  the  whistle? 

A.     Yes,  four  danger  blasts. 

Q.     Immediately  after  that  your  ship  gave  four  blasts? 

A.  Yes,  just  about  the  same  time,  just  about  the  time  the 
Tillicum  made  them  our  ship  answered  right  away,  gave 
about  the  same  time. 

Q.  Could  you  see  your  ship  change  its  course  at  all  during 
this  time? 

A.     No  sir,  I  could  not  tell. 
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Q.  \\'lien  you  saw  the  Tillicum,  after  seeing  the  barge  by 
the  side  of  it,  you  realized  that  they  were  so  close  and  com- 
ing towards  each  other,  that  there  was  going  to  be  a  collision? 

A.     Yes  sir. 

Q.     You  rushed  back? 

A.     About  four  or  live  feet.    I  went  back  about  ten  feet. 

Q.     Did  you  go  clear  up  to  the  pilot  house? 

A.  No  sir,  I  did  not  go  that  far.  I  stood  pretty  well  for- 
ward on  the  bow  and  1  stepped  back  about  10  feet  right 
from  the  hatch;  there  is  lots  of  room.  I  was  forward  of  that 
gang  way.     I  thought  1  would  step  back  of  that  gangplank. 

Q.     And  you  stayed  there  until  after  the  collision,  did  you? 

A.  Yes.  Stood  right  up  there  and  went  up  forward  after 
that. 

Q.  Were  you  right  in  the  center  of  the  ship  from  one  side 
to  the  other? 

A.  Y'^es  sir,  practically;  there  is  a  couple  of  feet  on  each 
side  to  walk  by,  across  there  there  is  lots  of  room  to  walk  on 
either  side  of  it. 

Q.  Now  in  your  position  you  could  not  tell  anything  about 
how  the  waves  were,  with  the  dense  fog  that  was  on  the  water, 
could  you? 

A.     What  waves  do  you  mean? 

(2-  You  could  not  tell  about  the  wash  of  the  sea  around 
your  ship,  could  you? 

A.  It  was  only  white  foam  all  around  the  bow;  I  stepped 
to  one  side  and  looked  and  I  saw  the  white  foam. 

Q.     By  that  time  the  two  vessels  were  right  together? 

A.  Just  about  that  time  the  foam  was  going  up  against 
the  scow,  it  seemed  just  white  all  around. 

Q.  White  all  around  the  scow,  and  you  could  look  dow^n 
ahead  of  you  and  saw  the  white  foam  all  around  the  scow? 

A.     Yes,  in  front  of  the  scow. 

Q.     And  around  the  bow  of  the  Tillicum? 

A.  I  could  not  tell  that.  I  did  not  look.  I  only  seen  the 
scow. 

i}.     Was  not  the  scow  swinging  to  starboard? 

A.  I  could  not  tell  if  she  was  swinging  around,  I  could 
not  tell. 

Q.  Where  did  the  bow  of  your  ship  strike  the  scow,  in 
front  part  of  the  scow? 

A.     Just  pretty   near  on   one  side. 

Q.     Near  the  port  corner  of  it,  near  the  port  side? 

A.     No,  to  starboard. 

Q.     Between  the  Tillicum  and  the  scow? 

A.     Y^'es,  I  think  so,  just  about. 
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Q.     Did  it   break   into  the  stow  at  all? 

A.     I  could  uot  tell  you. 

Q.     How  long-  was  it  before  they  pulled  apart? 

A.  Just  about  a  second.  No  time  at  all,  just  hit  and 
bounced  right  back.     No  time  at  all. 

Q.     Both  drew  away. 

A.     Yes. 

Q.     Did  your  ship  back  away  or  did  she  go  on? 

A.  No,  she  kept  backing.  She  kept  going  back;  the  foam 
kept  coming  all  the  time. 

Q.     How  long  did  she  keep  going  back? 

A.     I  could  not  tell  you. 

Q.     How  far  did  she  get  away  from  the  Tillicum? 

A.  I  should  judge  about  100  feet,  or  a  couple  of  hundred 
feet  I  should  think.     It  is  hard  to  judge  the  distance  in  a  fog. 

Q.     Did  you  notice  when  she  started  ahead  again? 

A.     Yes  sir. 

Q.  Was  the  Tillicum  lying  still  there  in  the  water  while 
you  were  backing  away  from  her,  before  you  started  ahead 
again  ? 

A.     She  looked  like  she  was  lying  still. 

Q.     Did  your  officer  speak  to  the  captain  of  the  Tillicum? 

A.  Yes,  he  talked  to  the  captain  of  the  Tillicum  and  asked 
if  he  was  all  right,  and  he  reported  that  he  was  all  right. 

Q.     Did  he  ask  you  whether  you  were  all  right? 

A.     I  could  not  tell  you  that;  I  did  not  hear  it. 

Q.  Do  you  remember  whether  your  mate,  your  officer  on 
deck,  made  any  answer  to  him  as  to  whether  he  was  all  right, 
or  safe,  or  not? 

A.     He  reported  all  well  to  them. 

Q.  How  long  was  it  before  you  started  ahead  and  went 
on  towards   Seattle? 

A.  I  should  judge  about  three  or  four  minutes;  may  be 
we  laid  there  before  we  got  straightened  up  again. 

Redirect  Examination: 

Q.  (Mr.  Eobinson).  You  were  in  a  position  where  you 
could  see  the  port  and  starboard  lights  on  the  Rosalie? 

A.     Yes  sir. 

Q.     Were  they  burning? 

A.  Yes,  they  were  burning.  I  generally  look  back  about 
every  ten  minutc^s  or  fifteen  minutes,  I  would  look  and  report. 

Q.  Was  the  Rosalie  sounding  fog  signals  after  she  passed 
West  Point? 

A.     Yes   sir,   pretty   regular. 
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Q.     How  do  you  mean,  prett}^  regular,  about  how  ofteu? 

A.     1  should  judge  about  every  half  minute  for  a   while. 

Q.  (Mr.  Hughes).  When  she  first  passed  West  Point, 
you  think  she  Avas  sounding  fog  whistles  every  half  minute? 

A.  There  for  a  while  she  was  blowing  pretty  regular  for 
a  while. 

Q.     \Miy  did  she  quit  blowing  regularly? 

A.  She  blowed  every  minute  from  there  on  trying  for  an 
echo. 

Q.  You  had  not  got  far  enough  down  to  begin  to  try  to 
get  an  echo? 

A.     Yes  sir. 

Q,  Yon  AA'ere  not  near  enough  to  the  bluff  to  try  to  get 
an  echo? 

A.     Y^s,  I  think  so. 

Q.     How  long  had  you  been  running  past  West  Point  light? 

A.  I  don't  know  how  long,  a  few  minutes  I  should  judge, 
something  like  that. 

Q.  You  Avould  not  look  for  an  echo  from  the  blutf  until 
3'ou  got  in  the  neighborhood  of  a  mile  or  more  this  side  West 
Point  light,   would  you? 

A.     Yes,  I  would. 

Q.  It  is  a  long  ways  off  from  the  bluff;  the  bluff  comes 
down  low,  don't  it? 

A.  It  comes  down  to  a  bluff",  l)ut  vou  don't  run  far  past 
the  light. 

(}.  You  do  not  begin  to  get  an  echo  on  your  way  into 
Seattle  mitil  you  get  a  mile  or  a  mile  and  a  half  ])ast  W^est 
Point  light,  do  you? 

A.     Yes  sir,   I   think  we  do. 

Q.     How  soon   do  you,   after  you   pass  West   Point   light? 

A.     I  could  not  tell  you. 

(}.  Do  you  know  what  course  she  steered  past  West  Point 
light  to  Seattle? 

A.     A^es   sir. 

Q.     What? 

A.     South  east  by  east  on  the  Rosalie;  that  is  on  her  course. 

(}.  The  Tiosalie's  course  frcmi  West  Point  light  you  steer 
south  east  by  east? 

A.  Yes,  just  about  that  course.  I  don't  know  what  they 
were  steering  that  night,  that  is  the  regular  course  to  steer, 
that  is,  from  the  light  to  Four  Mile  rock. 

Q.  That  is  from  the  light  to  Four  Mile  rock  you  steer 
south  east  by  east? 

A.     Y^es  sir. 
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Q.     I  have  asked  you  to  tell  me  all  the  whistles  that  you 
heard.     Have  you  told  me  all  the  whistles  that  you  heard? 
A.     Yes  sir,  all  the  whistles  that  I  heard. 
(Testimony  of  witness  closed). 

Capt.  Andy  Hanson,  a  witness  called  on  behalf  of  the  libel- 
ant, being  duly  sworn,   testified  as  follows: 

Q.  (Mr.  Robinson).  Mr.  Hanson,  what  is  your  occupa- 
tion ? 

A.     Sometimes  master,  sometimes  mate. 

Q.     What  kind  of  a  license  have  you,  captain? 

A.     Ocean   license. 

Q.     How  long  have  you  had  it? 

A.  Oh,  I  have  had  an  ocean  license  for  about  ten  years 
and  I  have  had  a  license  for  Puget  Sound  about  22  years, 
something  like  that. 

Q.     How  long  have  you  been  going  to  sea? 

A.  Going  to  sea  all  my  life,  ever  since  I  was  twelve  years 
and  a  half  old. 

Q.  Captain,  were  you  navigating  the  Rosalie  on  the  morn- 
ing of  the  8th  of  April,  1911,  when  she  was  in  collision  with 
the  scow  and  tow  of  the  Tillicum? 

A.     Yes  sir. 

Q.     Where  were  you  bound,  captain? 

A.     Bound  to   Seattle. 

Q.  And  about  where  did  this  collision  happen,  as  near  as 
you  can  place  it? 

A.     Well,  about  three-quarters  on  this  side  of  W^est  Point. 

Q.     About  three-quarters  of  a  mile  this  side  of  West  Point? 

A.     Yes  sir. 

Q.  Captain,  was  there  a  heavy  fog  when  you  passed  West 
Point? 

A.  No  sir,  it  was  quite  a  fog,  but  I  could  see  the  lights 
from  the  pilothouse. 

Q.  Was  there  any  change  in  the  fog  as  jou  came  into  the 
harbor? 

A.     Yes,  just  as  we  came  by  it  set  in  thick  then  with  fog. 

Q.     Do  you  know  what  time  you  passed  West  Point  light? 

A.     5 :05  in  the  morning. 

Q.     Who  was  at  the  wheel? 

A.     Harry  Gates. 

Q.     And  did  you  have  a  man  on  the  lookout  on  the  bow? 

A.     Yes  sir. 

Q.     Who  was  that? 

A.     Lee  Bougojard. 

Q.     W^here  were  you? 
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A.     lu  the  i)ilot  house. 

Q.     Were  the  windows  up  or  down? 

A.     The  windows  were  down,  sir. 

Q.  Did  jou  sound  your  fog  whistle  after  passing  West 
Point  light? 

A.     Yes  sir. 

Q,     About  what  intervals? 

A.     Oh,  about  every  half  minute  or  less. 

Q.  Did  you  hear  any  whistles  ahead  of  you,  captain,  after 
passing  West  Point  light? 

A.  Well,  not  when  1  passed,  but  after  three  minutes  I 
heard  a  whistle  ahead. 

Q.     Was  that  reported  by  the  lookout? 

A.     Reported  by  the  lookout. 

Q,     What  did  3^ou  do  then? 

A.     I  stopped  the  boat. 

Q.     You   stopped   the  boat? 

A.     Yes. 

Q.     You   mean   you   stopped   the   engines? 

A.     I  gave  the  signal  to  the  <»ugineer  to  stop  the  engines. 

Q.     What  did  you  do? 

A.     I  v\as  drifting  along  there  for  about  a  minute. 

Q.     Then  what? 

A.  I  did  not  hear  any  more  whistles  and  I  started  ahead. 
Just  at  the  time  I  started  ahead  I  heard  a  whistle  again  and 
so  I  stopped  her  and  backed  her. 

().  How  long  were  you  running  ahead  when  you  speak  of 
starting  ahead? 

A.  Oh,  just  about  two  seconds,  just  rang  the  bell  when 
he  re])orted  another  whistle  and  I  stopped  her  and  backed  her. 

Q.     Then  what  did  you  see  or  hear  next? 

A.  I  kept  on  blowing  whistles  pretty  close  all  the  time  to 
try  to  locate  him  because  the  boat  sounded  to  be  ahead  but 
I  did  not  get  any  answer  to  anything  so  I  kept  on  backing. 
I  thought  it  kind  of  strange  that  T  did  not  hear  none,  so  I 
backed  about  two  minutes  I  guess,  then  I  heard  a  tow  whistle 
right  ahead  and  right  after  that  I  heard  the  danger  signal. 

Q.     When  did  yon  see  anything  ahead  after  that  time? 

A.  T  saw  a  red  light  just  about  the  time  they  blowed  their 
danger  signal  and  a  glimpse  of  a  red  light  and  I  blowed  at 
the  same  time  I  seen  that. 

Q.     About  what  time  did  vou  come  in  collision? 

A.     5 :10. 

Q.     About  5:10? 

A.     Yes  sir. 

Q.     How  long  captain,  to  your  best  judgment,  do  you  think 
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you  had  been  hacking  your  hoat  hefore  you  came  in  contact 
with  that  scow? 

A.     Backing  about  a  minute. 

Q.  But  you  did  not  have  any  headway  at  the  time  that 
you  came  in  contact  with  the  scow? 

A.     No  sir,  we  had  sternway. 

Q.     What  is  your  reason  for  saying  that? 

A.  I  have  been  on  there  a  long  time,  and  I  know  pretty 
well  how  long  it  will  take  her  to  back  after  we  stop  her. 

Q.  Well,  have  you  any  other  reason  for  thinking  you  had 
sternway? 

A.  Well,  I  looked  out  after  we  came  close  to  her,  and  I 
seen  the  white  foam  on  the  side  coming  from  the  stern  of  the 
Rosalie. 

Q.  How  long  had  you  been  on  the  Rosalie  previous  to  the 
happening  of  this  accident.  How  much  time  had  you  put  in 
on  her  as  navigating  officer,  do  you  suppose? 

A.  Well,  I  have  been  navigation  officer  on  the  Rosalie, 
altogether  I  suppose  about  five  or  six  years,  but  not  all  at  one 
time. 

Q.     Altogether? 

A.  Yes  sir.  Probably  a  little  more  or  a  little  less,  you 
know. 

Q.     Captain,  did  you  hear  more  than  one  towing  whistle? 

A.     No  sir. 

Q.  Just  one.  How  was  the  tug  lashed  to  that  scow,  cap- 
tain, which  side  was  she  on? 

A.  She  was  on  the  port  side  of  the  scow — the  scow  was 
on  the  port  side  of  the  boat. 

Q.     The  scow  was  on  the  port  side  of  the  boat? 

A.     Of  the  Tillicum,  yes. 

Q.  Did  you  notice  whether  the  scow  projected  ahead  of 
the  bow  of  the  Tillicum? 

A.     Yes,  it  must  have  projected  a  matter  of  20  feet. 

Q.  Did  you  notice  whether  the  stern  of  the  Tillicum  pro- 
jected beyond  the  stern  of  the  scow? 

A.     I  did  not  notice  that. 

Q.  What  conversation  did  you  have  Avith  anybody  on  that 
scow  or  tug  after  the  collision,  did  you  stop  and  talk  to  them? 

A.  No,  we  did  not  talk  except  we  asked  if  they  were  all 
right  and  they  reported  O.  K. 

Q.  How  far  do  you  think  you  could  see  her  when  you  first 
saw  the  scow,  how  far  were  you  from  her,  do  you  think? 

A.     We  could  not  have  been  over  75  or  100  feet  at  furthest. 

Q.  During  the  time  when  you  did  have  her  in  sight,  could 
vou  notice  whether  she  was  swinging  the  scow? 
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A.  No  sir.  She  was  dead  ahead  when  I  saw  her;  I  did 
not  see  her  swing. 

Q,  Did  3'ou  ever  work  on  tow  boats,  that  is  towing  in  the 
fashion  that  this  scow  was  towed? 

A.     Yes  sir. 

Q.  That  is  lashed  on  the  side  and  tlie  scow  sticking  out 
in  front? 

A.     Yes  sir. 

Q.  What  would  be  the  effect  then,  captain,  if  the  Tillicum 
was  running  her  engines  astern,  or  ha<l  sternway,  what  effect 
would  that  have  on  the  scow,  what  direction  would  it  give  her? 

A.  She  would  swing  to  port.  A  towboat  when  she  has  got 
anything  on  the  side  and  ahead  of  her  that  way,  a  ship  or 
a  scow  or  anything,  the  minute  you  back  her,  you  swing  into 
the  scow,  the  way  the  scow  is,  the  side  the  scow  is.  If  she  had 
swung  she  should  have  been  on  our  port  side  after  we  were 
through. 

Cross    E.nniuHdtioii : 

Q.  (Mr.  Hughes).  Captain,  when  did  you  go  on  duty  that 
night? 

A.     At  one  o'clock,  sir,   in  the  morning. 

Q.     Who  was  the  ca])tain  of  the  Kosalie  then? 

A.     Captain  Sam   liaiiow. 

Q.     And  you  were  the  first  officer,  were  you? 

A.     Yes  sir. 

Q.     Were  you  on  duty  when  you  left  Bellingham? 

A.     No  sir. 

Q.     Where  were  you,  captain,  at  that  time? 

A.     I  was  abed. 

Q.     Who  was  on  duty  from  then  until  1  o'clock? 

A.     Captain   Barlow. 

Q.     You  were  called  and  \\'ent  on  duty  at  one. 

A.     I  am  called  at  half  past  12  and  go  on  duty  at  one,  yes. 

Q.     Did  you  go  to  Anacortes  that  night? 

A.     I  was  not  on  duty  when  they  went  to  Anacortes. 

Q.     Was  your  trip  made  that  night  by  way  of  Anacortes? 

A.     Yes  sir  it  was  made  by  Anacortes. 

Q.     You  went  down  there  inside  to  Anacortes? 

A.     You  mean  from  Bellingham? 

Q.     Yes.     How  did  you  go  from  Bellingham? 

A.     Captain  Barlow  was  on  duty;  I  was  not  on  duty. 

Q.     Do  vou  know  what  the  regular  route  was? 

A.     T  do. 

Q.      Do  you  know  Avhat  route   they  took? 

A.  I  could  not  say  what  route  they  took  wlien  1  am  not 
on  duty. 
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Q.  You  don't  know,  but  you  knew  what  was  the  regular 
route  when  you  went  to  Anacortes? 

A.     Yes,  I  do  know. 

Q.  You  know  what  is  the  regular  route  when  you  come 
from  Bellingham  by  way  of  Anacortes? 

A.  We  come  the  inside  route  by  Clark  Point  and  Cypress 
island  and  Williams  light. 

Q.     What  route  did  you  take  from  Anacortes  to  Seattle? 

A.  That  night  we  took  the  outside  passage  across  the 
Straits. 

Q.  W^hat  way  did  you  go  across  from  Anacortes  to  Rosario 
straits,  through  what  pass? 

A.  There  is  no  pass  at  all.  We  came  through  the  Belling- 
ham channel  and  from  Anacortes  we  crossed  the  mouth  of 
Rosario  straits,  and  we  go  close  to  the  strait  of  Juan  de  Fuca. 

Q.     Cross  part  of  the  straits  of  Juan  de  Fuca? 

A.     Yes  sir. 

Q.  And  from  there  you  come  down  Admiralty  inlet  toward 
Seattle? 

A.     Yes  sir. 

Q.     Where  was  it  you  went  on  duty? 

A,  I  went  on  duty  at  one  o'clock.  I  have  forgotten  now 
where,  but  somewhere  about  Admiralty  inlet — no,  somewhere 
about  Partridge  point. 

Q.     Partridge  Point? 

A.     Yes,  between  Partridge  Point  and  Marrowstone  Point. 

Q.  Well,  she  was  below  Marrowstone  Point  somewhere, 
was  she? 

A.     Yes  sir. 

Q.     Was  your  boat  on  time? 

A.     Pretty  regularly  on  time. 

Q.     Was  she  that  night  on  time  when  you  went  on  deck? 

A.  Well,  she  was  pretty  Avell  on  time,  yes.  Sometimes  we 
get  a  little  earlier  or  a  little  later. 

Q.  But  that  night,  were  you  on  time  when  you  took  charge, 
when  you  went  on  deck? 

A.     The  boat  might  have  been  a  few  minutes  late. 

Q.     Did  you  have  any  fog  when  you  first  came  on  deck? 

A.     No  sir. 

Q.     When  was  it  you  say  you  first  encountered  fog? 

A.  We  encountered  fog  about  Apple  Tree,  began  to  get 
hazy,  no  fog,  but  hazy. 

Q.  Well,  when  did  you  first  begin  to  get  more  or  less  fog 
on  the  water? 

A.     Well,  it  set  thick  fog  after  we  passed  West  Point. 

Q.     Did  you  have  any  fog  before  you  came  to  West  Point? 
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A.     From  Apple  Tree  we  had  a  little  haze. 

Q.  Was  there  enough  fog  for  you  to  give  your  fog  whistle 
between  Apple  Tree  and  West  Point? 

A.  Yes,  one  place  there  was  a  little  fog  and  I  blew  the 
whistle. 

(2.  Are  you  sure  you  blew  the  whistle  at  all  between  Apple 
Tree  and  West  Point? 

A.     Yes  sir. 

Q.     I  mean  fog  whistle? 

A.     Yes  sir.     A  couple  of  times,  not  all  the  time. 

Q.  You  did  not  liave  much  fog,  you  say,  at  West  Point, 
you  could  see  the  light? 

A.     I  saw  a  glimpse  of  it,  yes. 

Q.     Did  you  hear  the  fog  horn  at  West  Point? 

A.     Yes  sir. 

Q.     Did  you  give  any  signal  passing  West  Point,  yourself? 

A.     I  blew  a  fog  whistle. 

Q.  How  soon  after  passing  West  Point  did  you  blow  a 
fog  whistle? 

A.     I  blew  a  fog  whistle  before  coming  to  West  Point. 

Q.     I  thought  you  said  there  was  not  much  fog? 

A.  There  was  a  haze.  We  blow  a  fog  whistle  Avhen  there 
is  haze,  too. 

Q.     Did  you  pass  any  vessels? 

A.     No  sir. 

Q.     Did  you  blow  the  fog  whistle  yourself? 

A.     Yes  sir. 

Q.     You  did  that  yourself? 

A.     Y'^es  sir. 

(}.     AVhat  kind  of  a  whistle  have  you? 

A.     We  have  a  regular  steamer  whistle.     A  good  one. 

Q.  Do  you  know  how  many  whistles  you  blew  after  pass- 
ing W^est  Point  before  you  had  this  collision? 

A.  I  cannot  count  the  whistles  but  1  blew  every  half  minute 
or  less. 

Q.  When  did  you  begin  to  blow  in  the  fog  after  passing, 
to  get  an  (M-ho  from  ^lagnolia  bhilT,  how  soon  after  ])assing 
West  Point? 

A.  I  did  not  blow  any  whistle  to  try  to  get  an  echo;  we 
were  not  far  enough. 

Q.     You  were  not  far  enough? 

A.     No  sir. 

(}.  You  say  your  lookout  reported  a  whistle  on  the  port 
bow? 

A.     He  heard  it  on  the  port  bow,  he  said. 

Q.     How  long  after  you  passed  West  Point  light  was  that? 
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A.     Well,  we  were  about  three  minutes. 

Q.     Did  you  make  any  note  of  it? 

A.     Yes  sir. 

Q.     You  entered  it  in  your  log? 

A.     Yes  sir. 

Q.     When  did  you  make  that  entry? 

A.     I  made  the  entry  when  I  stopped  the  boat. 

Q.     Eight  there  at  the  point  of  collision? 

A.     No  sir,  when  I  stopped  the  boat. 

Q.     Did  you  have  your  book  when  you  made  the  entry? 

A.  The  book  right  here.  All  I  have  to  do  is  to  turn  and 
put  it  down. 

Q.     Have  you  got  your  log  book  with  you? 

A.     I  think  the  captain  has  the  log. 

Mr.  Hughes:     Let  me  see  it,  captain. 

(Log  book  produced  by  Captain  Barlow.) 

Q.     Did  you  umke  the  entries  in  this  log  yourself? 

A.  Yes  sir.  Part  of  it  I  made.  I  think  Captain  Barlow 
wrote  down  some  afterwards,  I  am  not  certain.  I  have  not 
seen  it  for  about  two  years. 

Q.  You  liave  not  seen  it  for  two  years.  Look  at  it  and  tell 
me  which  part  you  wrote  and  which  part  Captain  Barlow 
wrote? 

A.  Yes,  I  will  do  that.  I  wrote  this  here  and  Captain 
Barlow  wrote  the  other. 

Q.  When  you  say  "this  here,''  you  mean  the  part  which  I 
inclose  with  a  lead  pencil  circle? 

A.     Yes  sir. 

Q.  Now  the  part  which  is  inclosed  Avith  a  lead  pencil  circle 
you  say  you  wrote? 

A.     Yes,  that  is  my  writing. 

Q.  That  that  I  have  got  marked  around  with  lead  pencil 
is  your  writing. 

A.  It  looks  like  my  writing.  There  is  nobod}^  changed  it 
since  I  wrote  it. 

Q.  It  looks  as  if  somebdy  had  changed  it,  erased  it,  do  you 
know  anything  about  that? 

A,  No  sir.  You  see  I  always  |)ut  it  down  here  before,  in 
fair  weather. 

Q.  What  is  that  that  you  put  down.  What  else  is  there 
on  this  same  page  that  you  wrote  in  your  handwriting. 

A.     All  this  here. 

Q.     All  of  this? 

A.     Yes  sir. 

Q.  You  could  not  write  what  is  down  here  very  well  before 
you  came  on  duty? 
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A.  Haven't  I  been  on  duty? 

Q.  You  don't  say  you  put  down  there  9  :27  and  9  :47,  which 
entries  are  in  your  handwriting? 

A.  Here  is  mine,  Marrowstone. 

Q.  You  put  down  this  1:02? 

A.  The  captain  wrote  that  just  wlien  he  left  me. 

Q.  Now  this  Marrowstone,  is  that  in  your  handwriting? 

A.  Yes  sir. 

Q.  That  hjoks  very  much  like  the  same  handwriting  as  that 

above  it. 

A.  No  sir. 

Q.  Beginning  at  Marrowstone,  1 :50,  you  wrote  that? 

A.  Yes  sir. 

Q.  2 :26  Bush  Point,  did  you  write  that,  is  that  your 
writing? 

A.  Yes  sir. 

Q.  3 :20,  the  next  entry,  Point-No-Point,  you  wrote  that, 
did  you? 

A.  Yes,  that  looks  like  my  handwriting,  yes  sir. 

Q.  4:50? 

A.  All  them  figures  is  mine. 

Q.  4:00  Apple  Tree? 

A.  Yes  sir. 

Q.  That  is  your  handwriting? 

A.  Here   is  four  o'clock,  yes  sir. 

Q.  The  next  entry  4  :20,  President? 

A.  Yes   sir. 

Q.  You  wrote  that? 

A.  Yes   sir. 

Q.  Next  entry  5  :05  West  Point? 

A,  Yes   sir. 

Q.  You  wrote  that? 

A.  Yes   sir. 

Q.  Now  this  looks  as  if  there  had  been  an  erasure  there. 
Did  you  make  any  erasure  under  the  date  of  5:05? 

A.  I  did  not  make  any  alteration. 

i}.  Are  these  your   figures,   5:05? 

A.  Here  are  my  figures,  yes. 

(i.  Did  you  make  these  figures  5:05? 

A.  Yes   sir. 

Q.  Looks  as  though  something  had  been  erased,  lead  pen- 
cil erasure,  did  you  do  that? 

A.  No  sir. 

Q.  Next  entry  5:24  Four  Mile  Rock? 

A.  Yes   sir. 

Q.  Now    these    particular    figures,    5:07    stopped.      5:08 


40  Stimson  Mill  Company  vs. 

backed,  are  not  written  in  regular  order  but  written  on  one 
side  on  this  page? 

A.  The  reason  of  it  I  had  to  fill  this  up  before  I  came 
there,  I  put  down  the  places  so  as  to  put  down  the  time. 

Q.  Then  you  did  not  make  these  entries  on  the  right  hand 
side  until  after  3'ou  made  the  entries  5:25  Four  Mile  Rock? 

A.     5  :25  is  afterwards,  after  we  passed  Four  Mile  Rock. 

Q.  But  I  say  you  made  these  other  entries  on  the  right 
hand  side  here  after  this  page  had  been  filled? 

A.  No,  they  were  not  filled  except  I  had  put  down  Apple 
Tree  and  West  l*oint  and  Four  Mile  Rock  and  Seattle,  I  put 
that  down  ahead  of  time.  I  did  not  put  down  the  course,  I  put 
that  down  as  I  came  along. 

Q.  Why  did  not  you  put  down  this  5  :07  and  5  :08  in  the 
regular  order? 

A.  I  could  not,  I  had  filled  it  up  so  that  I  could  not  do 
that. 

Q.     You  had  filled  it  up  when  you  put  this  down? 

A.  Not  the  numbers.  I  had  the  places  filled  in,  not  the 
numbers,  not  the  time.  I  could  not  put  it  in  there  except  I 
rubbed  it  out,  that  is  why. 

Q.  Do  you  know  who  made  these  erasures  under  these 
entries  that  you  have  here,  fixing  the  time  of  stopping  and 
backing,  do  you  know  who  made  the  erasures? 

A.     I  put  that  down  myself. 

Q.     Do  you  know  who  made  the  erasures? 

A.     Who  erased  that? 

Q.     You  do  not  know. 

A.     I  put  that  down. 

Q.     Where  did  you  get  the  time? 

A.     Off  the  clock. 

Q.  Did  you  put  that  down  at  the  time  when  the  thing 
occurred;  did  you  look  at  your  watch? 

A.  No,  I  looked  at  the  clock.  We  have  a  light  resting  right 
on  the  clock,  lighted  all  the  time  so  that  it  don't  interfere  with 
the  other  and  we  can  turn  around  and  see  the  clock. 

Q.  Now  you  heard  the  report  from  your  lookout  saying 
that  there  was  a  whistle  on  the  ])ort  bow,  and  then  another 
whistle  on  the  port  bow,  is  that  right? 

A.     Yes   sir. 

Q.     Did  you  hear  the  whistle  yourself? 

A.     Yes  sir. 

Q.     Where  did  it  seem  to  you?     How  near  to  you? 

A.     A  long  way  off  when  first  blown. 

Q.     What  did  you  do? 

A.     I  stopped  the  boat. 
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Q.  Why  did  you  stop  the  l»out  if  it  was  only  a  wliistle  a 
long  way  ott"? 

A.     Because  it  sounded  right  ahead  of  us. 

Q.     Your  lookout  called  the  whistle  on  the  port  bow? 

A.  I  heard  it  myself  and  it  sounded  to  me  to  be  right 
ahead. 

Q.  If  it  was  a  long  way  ott'  there  was  no  occasion  for 
stopping? 

A.  Yes  there  is,  for  if  two  boats  come  running  full  speed 
toward  each  other  it  don't  take  long  to  come  together. 

Q.     Were  you  running  full  speed? 

A.     I  was  running  at  moderate  speed. 

Q.  Well,  you  said  a  moment  ago  that  if  two  boats  were 
running  full  sx)eed  it  would  not  take  long.  Why  did  you  stop 
if  the  whistle  was  a  long  way  oif  ahead  of  you? 

A.  Because  we  take  precautions  so  as  to  be  sure  and  not 
get  together. 

Q.  The  mere  fact  of  your  hearing  a  whistle  some  distance 
ahead  of  you  don't  make  you  stoj)  altogether? 

A.     Yes,  I  do,  every  time. 

Q.     Stop  your  engines  completely? 

A.  Stop  the  engines  completely,  that  is  to  get  her  located 
and  be  sure  where  she  is. 

Q.     What  signal  did  you  give? 

A.     I  was  blowing  one  whistle  all  the  time. 

Q.     The  signal  you  gave  to  stop  the  engines? 

A.  1  gave  first  one  and  then  another.  First  one  to  slow 
down  and  then  anotlier  to  stop. 

i}.     How  long  were  they  apart? 

A.     Oh,  they  were  close  together,  pretty  close  together. 

Q.     How  long  was  it  then  before  you  heard  the  next  whistle? 

A.     Oh,  it  must  liave  been  a  minute  or  a  little  over. 

Q.  WTien  was  it  that  you  backed,  after  you  heard  the  sec- 
ond whistle? 

A.     After  I  heard  the  second  wh!stl(\ 

Q.     That  was  some  distance  ahead  too,  was  it? 

A.     Sounded  pretty  well  ahead,  yes. 

Q.     Why  did  you  back? 

A.     Because  she  was  coming  closer. 

Q.  Why  didn't  you  go  olf  to  starboard  if  she  was  ai)par- 
ently  on  your  port  bow? 

A.  I  had  no  right  to  change  my  course  in  a  fog  before  I 
know.  She  may  go  to  starboard  if  I  do,  and  if  I  go  to  port 
she  may  go  to  i)ort. 

Q.     What  is  the  speed  of  your  boat? 

A.     Well,  about  nine  and  a  half  full  speed. 
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Q.     What  speed  did  you  have  to  make,  to  make  your  regular 
time  between  Bellingham,  with  the  stops  you  had  that  night? 

A.     Well,  it  is  depending  on  the  tide. 

Q.     On  the  tide. 

A.     Sometimes  we  make  it  in  eight  hours,  sometimes  in  nine 
hours  and  sometimes  make  it  less. 

Q.     This  night  you  made  it  in  how  many  hours? 

A.     I  did  not  notice  when  we  left  Anaeortes. 

Q.     Your  ordinarA^  speed  is  nine  and  a  half  knots? 

A.     About  that,  yes. 

Q.     Now  did  you  change  your  course  at  any  time? 

A.     Depends  on  what  you  mean. 

Q.     I  mean  before  the  collision,  did  you  change  your  course? 

A.     I  did  not  change  it  after  I  left  West  Point. 

Q.     That  is  what  I  mean.     Now,  did  you  back  your  engines 
before  you  heard  the  second  whistle? 

A.     I  backed  when  I  heard  the  second  whistle. 

Q.  How  long  was  it  after  you  heard  the  second  whistle  be- 
fore you  heard  the  next  whistle? 

A.  Oh,  it  must  have  been  about  a  minute  and  a  half,  I 
guess.     Something  about  that. 

Q.     Did  you  give  any  whistles  in  the  meantime? 

A.     I  was  blowing  one  whistle  all  the  time. 

Q.     What  time? 

A.  Well,  I  will  say  about  every  half  minute  or  less,  to  try 
to  locate  where  the  other  boat  was. 

Q.     You  heard  one  fog  whistle? 

A.     Yes  sir. 

Q.  Then  you  heard  another  fog  whistle  Just  about  a  minute 
later  and  then  you  backed? 

A.     Yes   sir. 

Q.  Now  then,  between  these  whistles,  did  you  give  any 
whistles? 

A.     I  was  blowing  a  fog  signal  every  half  minute  or  less. 

Q.     One  blast  of  your  whistle? 

A.  Yes.  In  the  meantime  between  stopping  and  backing 
her  you  see  I  did  not  hear  any  whistle  and  so  I  started  ahead 
and  about  the  time  I  started  ahead  I  heard  a  whistle  and  then 
I  stopped  and  backed  her. 

Q.  You  did  not  make  a  note  in  this  log  book  of  starting 
ahead? 

A.     No,  there  was  no  need  of  it. 

Q.  Just  as  much  need  of  that  as  nmking  the  note  of  stop- 
ping and  backing? 

A.  No,  she  had  not  started  ahead;  she  had  started  the  en- 
gine when  I  stopped  and  backed  her. 
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Q.     After  hearing  the  first  whistle  you  stopped? 

A.     Yes  sir. 

(2.  (iave  a  slow  bell  and  then  a  stop  bell,  and  then  before 
you  heard  the  second  whistle  ahead  of  you,  you  gave  a  bell  to 
go  ahead  again,  did  you? 

A.     Yes  sir,  just  about  the  time. 

Q.     Then  you  iieard  the  second  fog  whistle? 

A.     Yes  sir. 

Q.     Then   what  did  you  do? 

A.     I  stopped  her, 

Q.     (live  the  signal  again  to  stop. 

A.     Stop  and  back  her. 

(2.     And  followed  that  with  the  signal  to  back? 

A.     Yes  sir. 

Q.  Now  in  the  meantime,  it  was  a  minute  or  more  before 
you  heard  the  next  whistle  ahead  of  you,  is  that  right? 

A.  Probably  not  quite  a  minute,  or  about  a  minute,  from 
the  time  I  heard  the  first  whistle  until  I  heard  the  second. 

Q.  I  am  speaking  of  the  time  when  you  heard  the  second 
whistle  until  you  heard  the  third  whistle,  the  towing  signal? 

A.  The  towing  signal  was  about  a  minute  and  a  half  or 
two  minutes,  closer  to  two  minutes. 

Q.  Now  between  the  second  fog  whistle  and  the  towing 
whistle  did  you  hear  any  other  whistle  from  the  Tillicum 
ahead  of  you? 

A.     No  sir. 

Q.     Did  you  give  any  whistle  at  all? 

A.     1  was  giving  one  whistle.    I  was  blowing  my  fog  Avhistle. 

Q.     Did  not  give  any  othei'  whistle  at  all? 

A.     No  sir. 

Q.  Did  3^ou  give  any  whistle  after  you  heard  her  towing 
whistle,  the  three  whistles,  a  long  and  two  short? 

A.  When  he  gave  the  towing  whistle,  just  alxmt  that  time 
the  light  showed  up,  she  was  blowing  a  danger  signal  and  I 
blowed  the  danger  signal. 

Q.  Now  when  you  backed,  why  did  not  yon  give  a  signal 
that  you  were  backing,  so  that  she  would  know  what  you 
were  doing? 

A.  I  did  not  know  Iiow  far  she  was.  I  was  backing  for 
protection.  1  could  not  tell  where  she  was,  she  might  have 
been  a  mile  or  she  might  have  been  a  hundred  feet  from  there. 

().  Well,  when  you  saw  her  lights,  why  didn't  you  blow  a 
danger  signal? 

A.     I   l>lew  a  danger  sigiuil  then. 

Q.     You  did  not   blow  a  danger  signal  until  after  he  blew? 
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A.  We  blew  about  the  same  time,  as  soon  as  the  lookout 
hollered. 

Q.  If  you  were  giving  fog  signals,  how  could  he  know  what 
3^ou  Avere  doing,  unless  you  gave  him  a  signal  to  let  him  know 
that  you  were  going  astern?  You  did  not  give  such  a  signal, 
did  you? 

A.  We  gave  the  danger  signal  to  him.  I  was  going  astern 
when  I  gave  the  danger  signal. 

Q.  But  you  did  not  give  a  danger  signal  until  after  he 
gave  the  danger  signal? 

A.     Just  at  the  same  time. 

Q.  How  quick  after  that  danger  signal  did  3'Ou  run  into 
her? 

A,     I  did  not  run  into  her  at  all,  she  ran  into  us. 

Q.     Kow  soon  did  you  come  together  then? 

A.  Could  not  have  been  any  time  at  all  from  the  time  I 
gave  the  danger  signal  and  he  gave  the  danger  signal,  we  came 
together — no  time  at  all. 

Q.     How  far  back  was  she  v.hen  .vou  saw  her  lights? 

A.     She  could  not  have  been  over  75  or  100  feet  away. 

Q.  Could  you  see  the  tow  or  the  tug,  either  of  them,  be- 
fore the  collision? 

A.     I  saw  a  glimpse  of  a  red  light,  that  is  all  I  saw. 

Q.  Did  not  you  see  the  vessel  before  the  actual  collision, 
before  they  came  togetlier? 

A.  I  saw  the  loom  of  the  scow;  I  could  not  see  exactly 
wliat  it  was, 

Q.  Did  you  get  a  view  as  soon  as  you  struck?  Did  you 
go  forward? 

A.     No  sir,  I  kept  right  in  the  ])ilot  house. 

Q.  Could  you  see  from  your  x^ilot  house  where  you  struck 
the  scow? 

A.  No  sir.  I  saw  her  strike  in  the  head,  I  could  not  see 
what  damage  or  what  part. 

Q.  Now  you  have  already  told  that  the  scow  was  nmde 
fast  on  the  port  side  of  the  tug? 

A.     Yes  sir. 

Q.  You  have  already  testified  that  the  scow  extended  for- 
Avard  of  the  bow  of  the  tug? 

A.     Yes  sir. 

Q.     About  20  feet. 

A.     Yes  sir,  something  like  that. 

Q.     When  did  you  see  that? 

A.  That  is  what  I  first  saw  when  T  saw  the  red  light,  I 
saw  the  loom. 

Q.     How  could  you  tell  she  was  on  the  port  side  of  the  tug, 
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how  coiikl  you  tell  that  she  was  extending  forward  of  the 
bow  of  the  tug",  unless  vou  could  see  her? 

A.  I  saw  it  when  we  caiue  together,  that  is  the  time  I  saw 
it. 

Q.  That  is  what  I  asked  jou.  How  did  you  come  together, 
what  part  of  the  scow  came  in  collision  with  the  bow  of  the 
Rosalie? 

A.  The  head  of  the  scow,  square  scow,  the  head  of  the 
scow  came  in  contact  with  the  stem  of  the  Rosalie. 

Q.  Which  part  of  the  head  of  the  scow,  port  or  starboard 
side  of  the  scow  came? 

A.  Looks  to  me  to  be  about  the  middle.  I  could  not  tell. 
I  was  on  the  upper  deck.  I  did  not  go  down  to  look,  I  was 
in  the  pilot  house. 

Q.  Could  you  tell  which  way  the  scow  was  swinging  just 
before  you  came  together? 

A.  Could  not  be  swinging  at  all,  because  the  bow  of  the 
scow  was  coming  right  for  us.  I  don't  think  she  was  swinging 
at  all. 

Q.     Could  you  see  her  enough  to  tell? 

A.     No,  onl}'  the  loom,  could  only  see  the  loom. 

Q.     How  soon  did  you  pull  away  from  the  scow? 

A.  As  soon  as  we — I  stopped  the  boat — just  the  second  we 
were  together. 

Q.     What  do  you  mean  by  saying  you  stopped  the  boat? 

A.  I  stopped  her  turning.  I  was  still  backing  when  we 
struck. 

Q.  You  did  not  stop  the  Rosalie  until  you  backed  away, 
did  you? 

A.  I  stopped  her  as  soon  as  we  were  clear  of  her,  then  I 
stopped  her. 

Q.     How  long  was  that  after  the  collision? 

A.     It  was  only  a  few  seconds. 

Q.     Where  was  the  tow  and  the  Tillicum  at  that  time? 

A.     She  drifted  over  to  starboard  of  us. 

Q.     She  was  drifting,  was  she? 

A.     I  don't  know  wliether  drifting. 

Q.     Which  way  does  your  boat  turn  when  you  back? 

A.     Oh  the  boat  will  turn  to  port. 

Q.     Your  boat  backs  to  port? 

A.     Yes  sir. 

Q.     Do  you  mean  to  say  her  bow  will  turn  to  port? 

A.     The  bow  Avill  turn  to  starboard. 

Q.     Her  bow  will  turn  to  starboard? 

A.     Yes   sir. 

Q.     When  you  back  her  bow  will  turn  to  starboard. 
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A.     Yes   sir. 

Q.     Without  changing  the  helm  at  all? 

A.     Yes  sir. 

Q.  Now  you  say  .you  have  had  large  experience  with  tow- 
ing boats,  and  with  tows  that  are  made  fast  alongside  and 
forward.  How  do  you  say  the  Tillicum  would  swing  if  she 
were  to  back  with  a  tow  made  fast  to  her  port  side? 

A.     If  she  backed  she  will  be  swinging  to  starboard. 

Q,     Of  course. 

A.     Yes. 

Q.  If  she  backs  with  a  tow  on  her  port  side?  You  mean 
if  she  has  a  tow  made  fast  on  her  port  bow,  ahead  of  her  port 
bow,  if  she  backs — 

A.     Her  stern  will  turn  the  way  the  scow  is. 

Q.     Her  stern  will  turn  to  starboard? 

A.     Turn  toward  the  scow,  the  side  the  scow  is  on. 

Q.     Her  stern  will  turn  which  way? 

A.     The  boat's  stern  will  turn  toward  the  way  the  scow  is. 

Q.     Turn  on  the  side  the  scow  is? 

A.     Yes  sir. 

Q.     Her  stern  will  swing  to  port? 

A.     The  way  the  scow  is. 

Q.     That  will  be  to  port  will  it  not? 

A.     What  do  you  call  to  port? 

Q.     Her  stern  will  swing  to  port. 

A.     Yes  sir. 

Q.     That  will  swing  her  bow  to  starboard? 

A.     Yes  sir. 

Q.  So  that  if  the  Tillicum  was  backing,  then  the  Tillicum's 
bow  would  swing  to  starboard,  would  it  not? 

A.  Yes  sir,  he  would  swing  in  shore,  if  he  was  backing  she 
should  have  been  on  our  port  side. 

Q.  That  depends  altogether  on  where  your  vessel  was.  I 
did  not  ask  you  about  that  because  no  one  can  tell  how  the 
two  vessels  will  go,  but  you  can  tell  which  way  the  Tillicum 
pull.  Her  stern  will  go  to  port  and  her  bow  will  go  to  star- 
board? 

A.     Yes  sir. 

Q.  How  long  did  you  stay  there  before  you  went  ahead, 
before  you  went  on? 

A.  I  did  not  pay  much  attention  after  that ;  we  laid  there 
and  drifted  and  I  asked  the  captain  of  the  scow  if  he  needed 
assistance  and  he  said  he  was  all  right,  and  we  started  up. 
That  might  have  been  two  or  three  minutes  or  might  have 
been  four  minutes.     I  could  not  tell  exactly. 

Q.     Did  he  ask  you  if  you  were  all  right? 
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A.     I  cannot  really  remember;  I  think  he  did. 

Q.  Did  you  stop  and  examine  her  bow  to  see  whether  you 
were  all  right? 

A.     Yes,  A\e  looked  at  the  bow  to  see  if  we  were  all  right, 

Q.  Where  was  the  Tillicum  lying  while  you  were  talking 
to  him? 

A.     He  was  on  our  starboard  side. 

Q.     Forward  of  you? 

A.     No,  he  was  right  abreast  on  the  starboard  side. 

Q.  Was  he  back  of  your  bow,  abreast  amidshii)s  or  abreast 
of  your  bow? 

A.  He  was  right  abreast  us.  Abreast  means  amidships, 
does  it  not? 

Q.     Was  the  tow  between  you  and  the  Tillicum? 

A.     No  sir. 

Q.     Where  was  the  tow? 

A.  The  tow  was  on  the  other  side  of  her;  her  tow  was  on 
the  port  side. 

Q.  How  far  was  he  away  from  you  when  you  were  talking 
to  him? 

A.     Oh,  about  two  or  three  hundred  feet. 

Q.     Then  you  could  hardly  see  him? 

A.     Just  could  see  him. 

Q.     Just  see  the  lights? 

A.  We  saw  the  lights  of  the  boat,  yes.  He  might  not  have 
been  quite  so  far  as  I  say,  because  foggy  weather  is  deceiving 
and  looks  further  than  it  is. 

Q.  You  said  captain  tliat  ^^•hen  you  backed  the  Rosalie  her 
stern  swings  to  port  and  Ihm-  bow  to  starboard? 

A.  Yes  sir,  after  she  gets  stopped  headway,  not  right  off. 
When  she  is  going  ahead  she  does  not  turn  at  all  until  she 
stops  headway. 

Q.  As  soon  as  she  st()i)s  headway  she  begins  as  she  moves 
back  in  the  water  to  swing  to  port  with  her  stern  and  her  bow 
to  starl)oard? 

A.     Yes  sir. 

^Ir.  Hughes  :  I  offer  this  log  book  in  evidence  as  part  of 
the  cross  examination  of  the  witness. 

Log  book  marked  claimant's  exhibit  "1,"  filed  and  returned 
herewith. 

(Testimony  of  witness  closed.) 

W.  L.  KixsEY,  a  witness  called  on  behalf  of  the  libelant, 
being  duly  sworn,  testified  as  follows: 

Q.      ( ^Ir.    Robinson).      Mr.    Kinsey,   were  you   the  engineer 
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on  board  the  Kosalie  on  the  morning  of  the  8th  of  April,  1911, 
when  she  was  in  collision  with  a  scow  and  tug? 

A.     Yes  sir. 

Q.     Were  you  on  duty  at  the  time  of  the  collision? 

A.     Yes   sir. 

Q.     AVere  you  chief  engineer  of  that  boat? 

A.     No  sir,  assistant, 

Q.     What  license  had  you  at  the  time? 

A.     Chief  of  inland. 

Q.  \Vhat  experience  had  you  had  on  that  particular  boat 
prior  to  that  time? 

A.     About  16  to  18  months. 

Q.  Now,  could  you  tell,  Mr.  Kinsey,  about  when  you 
passed  West  Point  that  night? 

A.  No  sir,  I  was  down  in  the  lower  engine  room,  and  I 
could  not  hear  the  whistle. 

Q.  You  knew  when  you  came  into  collision  that  night, 
didn't  you? 

A.     Y"es,  I  felt  them  stop. 

Q.  How  had  you  been  running  your  engines  immediately 
previous  to  coming  into  collision? 

A.  W^hy,  we  had  been  running  at  reduced  speed,  that  is 
when  we  ran  into  the  fog^  it  was  customar}^  to  whistle  down, 
telephone  down  and  tell  me  that  we  were  in  a  fog,  and  we 
usually  eased  up  a  little,  reduced  the  steam,  I  should  say 
reduced  it  down  a  knot  or  so,  but  I  could  not  say  the  hour. 

Q.     About  what  time  was  that  that  you  got  tliat  order? 

A.  It  was  about  4 :45  or  4 :30.  I  could  not  tell  just  the 
time.  I  had  my  watch  in  my  clothes  and  I  was  away  down 
in  the  lower  engine  room  and  my  watch  was  in  the  upper 
engine  room,  I  was  busy  down  below,  and  had  my  watch 
hanging  in  the  upjier  engine  room,  and  the  clock  was  also 
there, 

Q.  Well  then,  what  has  been  your  experience  Avith  the  boat 
Kosalie,  what  speed  would  she  be  making  after  you  got  that 
order  at  4:45  or  whenever  it  was? 

A,     She  would  be  making  between  seven  and  eight  knots. 


What  was  the  next  order  you  got  from  the  bridge? 

I  got  a  slow  down  and  stop  bell. 

Were  the}^  close  together? 

Yes  sir. 

What  next? 

Then  sometime  after  that  I  got  a  bell  to  go  ahead. 

How  long  did  you  go  ahead? 

Oh,  just  what  we  call  a  kick  ahead.     It  would  only  be 
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two  or  tliree  revolutions,  you  kuow.  Just  a  few  revolutions, 
and  the  other  bells  came  immediately  after. 

Q.     What  next,  Mr.  Kinsey? 

A.  Well,  we  backed  somethiug  over  a  minute  when  I  felt 
the  jar. 

Q.     Something  over  a  minute? 

A.  Yes,  I  could  not  say  just  how  long.  I  know  it  was  con- 
siderably longer  than  the  usual  backing  going  into  a  landing. 

Q.  Mr.  Kinsey,  you  say  you  had  had  18  months  experience 
on  the  Rosalie  at  that  time? 

A.     Yes  sir. 

Q.     As  engineer. 

A.     About  18  months. 

Q.  Suppose  the  Rosalie  to  be  going  at  a  speed  of  between 
seven  and  eight  knots  an  hour,  and  then  have  her  engines 
stopped  approximately  a  minute,  and  then  just  kicked  ahead, 
and  then  have  the  engines  run  full  speed  astern  for  over  a 
minute,  what  would  you  hay,  from  your  experience  in  handling 
the  engines  on  the  Rosalie,  would  be  the  effect  on  her  headway? 

A.     She  would  be  going  astern,  sir. 

Q.  Are  you  in  the  employ  of  the  Inland  Navigation  Com- 
pany or  in  the  marine  business  at  all  now? 

A.     No  sir. 

Cross  Examination: 

Q.  (Mr.  Hughes).     What  are  you  doing  now? 

A.  In  the  chicken  business. 

Q.  How  long  since  you  quit  the  Inland  Navigation  Com- 
pany ? 

A.  Last  May. 

Q.  Been  in  the  chicken  business  ever  since? 

A.  No  sir,  I  have  been  in  different  businesses, 

Q.  Have  you  any  engagement  to  go  into  the  service  of  the 
Inland  Navigation  Company? 

A.  No  sir. 

Q.  No  application  in  with  them  for  employment  f 

A.  No  sir. 

Q.  Did  you  go  voluntarily  or  were  you  discharged? 

A.  I  quit  voluntarily. 

Q.  Did  you  keep  a  log  in  the  engine  room? 

A.  Just  a  log  for  comparison,  that  is  all,  nothing  definite. 

Q.  Did  not  you  keep  a  regular  log  in  the  engine  room? 

A.  Yes  sir. 

Q.  Have  you  got  that  log  here? 

A.  No  /Sir.  As  I  say  it  was  merely  a  desultory  log  for  the 
comparison  of  time.     Did  not  keep  a  log  like  a  steamship. 


50  Stimson  Mill  Company  vs. 

Q.  Did  uot  you  keep  a  log  to  show  every  unusual  order 
that  is  given  to  you  from  the  i)ilot  house? 

A.  No  sir,  we  put  down  the  time  at  the  end  of  the  trip, 
it  shoAvs  the  length  of  time. 

Q.  Did  you  make  a  note  of  any  of  these  orders  that  you 
got  in  the  engine  room? 

A,  When  I  got  to  Seattle  I  put  down  the  time,  that  is  the 
time  that  we  stopped  and  the  time  of  the  collision. 

Q.  How  long  after  you  were  in  Seattle  did  3^ou  put  down 
that  time? 

A.  Why,  as  soon  as  we  were  tied  up  in  Seattle.  I  could 
not  very  well  leave  the  lower  engine  room  to  go  up  there. 

Q.  Did  anybody  give  you  the  time,  did  anybody  confer  with 
you  in  making  the  entries? 

A.  No  sir,  I  looked  up  through  the  grating  and  took  a 
glance  at  the  time,  that  is  all,  I  could  uot  tell  the  exact  time 
at  that  distance,  it  was  approximate. 

Q.  Did  anybody  help  you  when  jou  made  your  entries  in 
your  log  after  you  got  to  Seattle? 

A.     No  sir. 

Q.  Did  you  make  the  entries  in  that  log  that  morning  im- 
mediately after  you  got  into  Seattle? 

A,     Yes  sir. 

Q.  Were  you  alone  in  the  engine  room  or  did  you  have 
helpers? 

A.     Oh  yes,  had  a  fireman  there. 

Q.     Have  any  assistant  engineer  there? 

A.     No  sir. 

Q.     No  other  engineer  beside  yourself? 

A.     No  sir. 

Q.     Nobody  beside  the  fireman? 

A.     No  sir. 

Q.     How  many  firemen  did  you  have? 

A.     One  fireman  on  watch. 

Q.  How  can  you  remember  now  what  signals  you  got  and 
the  length  of  time  between  them,  if  you  made  no  record  of 
it  at  the  time  and  been  out  of  that  employ  since  then  and  had 
nothing  to  refresh  your  memory? 

A.     I  made  a  record  of  it  at  the  time. 

Q.     You  say  you  made  a  record  after  you  got  to  Seattle? 

A.     Yes  sir. 

Q.  Did  you  make  a  record  that  morning  after  you  got  to 
Seattle? 

A.     Why  certainly. 

Q.  Was  there  anybody  present  when  you  made  that  record 
in  your  log  book? 
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A.     Why,  certainly.     The  fireman  might  have   been   there. 

Q.  Was  there  anybody  present  when  you  made  that  record 
beside  that,  was  the  captain  present  when  you  made  it? 

A.     No  sir. 

Q.  Or  any  one  connected  with  the  Inland  Navigation  Com- 
pany? 

A.     No  sir,  not  that  I  know  of. 

Q.  Did  you  refresh  your  memory  b}-  looking  at  your  log 
since  that  time? 

A.  No  sir,  it  was  not  necessary.  I  might  have  lost  that 
date  it  has  been  so  long  ago. 

Q.  I  simply  asked  if  you  had  looked  at  your  log  before 
coming  here  to  testify,  since  you  made  the  entry  in  the  book? 

A.     No  sir. 

Q.  You  mean  to  say  you  never  looked  at  your  log  since 
you  made  that  entry  in  it? 

A.     Yes  sir. 

Q.     Before  coming  here  to  testify? 

A.     Yes  sir. 

Q.  Have  you  talked  with  Captain  Hanson  about  the  time, 
before  coming  here  to  testify? 

A.     I  have  not  seen  Captain  Hanson. 

Q.  Have  you  talked  with  any  one  to  refresh  your  memory 
before  coming  to  testify? 

A.     No  sir. 

Mr.  Hughes  :    I  ask  counsel  to  produce  the  log. 

Mk.  Kobinsox  :  I  will  produce  it  if  we  can  find  it.  I  have 
not  got  it  here.     I  never  looked  for  it. 

Q.     How  many  engine  rooms  have  you  there,  two? 

A.     Yes  sir,  the  upper  and  lower  with  a  grating  between. 

Q.  Wliat  is  the  difference  between  the  upper  and  lower, 
exj)laiu  that? 

A.  The  upper  engine  room  is  on  a  k'vel  with  tlie  main 
deck.  The  cylinder  is  about  three  feet  above  that  deck,  and 
the  lower  engine  room  is  below  that. 

Q.     How  much  beh)w. 

A.     About  seven  or  eight  feet. 

Q.     What  were  you  down  in  the  h)wer  engine  room  for? 

A.     Answering  the  signals. 

Q.     Cannot  you  answer  them  from  tlie  u])])er  engine  room? 

A.     No  sir. 

Q.  Have  to  be  in  the  h)wer  engine  room  to  answer  the 
signals? 

A.     Yes  sir. 

Q.  Why  did  not  you  have  your  logbook  there  where  you 
had  to  work? 
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A.  It  was  not  up  to  me,  it  was  that  way  when  I  went 
there. 

Q.     You  never  took  your  logbook  where  you  did  the  work? 

A.     No  sir. 

Q.     What  work  did  you  do  in  the  upper  engine  room? 

A,  Oh,  just  the  ordinary  packing,  ordinary  engineer's  duty 
up  there. 

Q.  Your  ordinary  duties  must  have  been  performed  in  the 
lower  engine  room,  you  cannot  operate  the  engine  room  but 
from  the  lower? 

A.     There  is  an  electric  engine  on  that  deck. 

Q.  You  did  not  run  the  ship  by  the  electric  engine  on  that 
deck? 

A.  No,  but  you  run  the  lights  by  the  electric  engine  on 
that  deck. 

Q.  You  did  not  have  to  pay  any  attention  to  the  dynamo, 
the  electrical  engine,  when  you  set  the  lights  going  you  did 
not  have  to  keep  watching  them? 

A.  Y''ou  have  to  go  up  there  every  hour  or  half  hour  and 
oil  it. 

Q.  Y^ou  mean  to  say  that  the  logbook  was  kept  up  in  the 
engine  room  where  the  dynamo  and  electric  engine  is? 

A.     Yes. 

Q.  And  not  kept  down  in  the  lower  room  where  your 
duties  are  as  engineer  in  the  navigation  of  the  ship? 

A.     Y^es  sir. 

Q.  All  your  duties  in  navigating  that  ship  are  in  the  lower 
engine  room,  are  they  not? 

A.     Y"es   gir. 

Q.     And  were  you  in  the  lower  engine  room  all  that  time? 

A.     Y^es  sir. 

Q.     You  have  no  knowledge  when  you  passed  West  Point? 

A.     No  sir. 

Q.  Did  you  have  any  information  from  the  bridge  that 
yon  had  passed  West  Point? 

A.     No  sir,  I  was  not  paying  attention  to  the  light. 

Q.     Did  you  have  any  clock  in  the  lower  engine  room? 

A.     No  sir. 

Q.  How  did  you  get  the  rime  then  when  you  were  in  the 
low^er  engine  room  if  you  had  no  clock  there? 

A.     I  looked  up  through  the  grating. 

Q,  You  mean  to  say  you  looked  up  at  the  clock  through 
the  grating.     Could  you  see  the  clock  and  see  tKe  time? 

A.     Y^es,  approximately,  near  enough  for  all  purposes. 

Q.  It  could  only  be  a  guess  then.  You  did  not  see  the 
watch  and  take  note  of  the  time? 
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A.     I  could  see  the  hands  of  the  clock,  yes. 

Q.     You  could  see  the  hands  on  the  clock. 

A.     Yes,  looking  at  it  at  that  distance. 

Q.  When  you  got  the  first  signal  wliere  was  the  hands  of 
the  clock? 

A.     About  5  :10,  between  5  :10  and  5  :15. 

Q.  Why  do  you  say  about  if  you  could  see  the  time  by  look- 
ing up  through  the  grating? 

A,  Well,  I  say  about,  because  if  I  was  in  the  upper  engine 
room  it  would  not  look  the  same  as  from  the  lower. 

Q.     You  don't  know  exactly  what  time  it  was? 

A.     No  sir. 

Q.     You  do  not  know  exactly  the  time  between  the  signals? 

A.     Only  from  the  length  of  time. 

Q.  It  is  only  a  matter  of  guessing  and  estimating  the  time 
that  3^ou  are  giving  here? 

A.  Approximately,  as  near  as  I  can  tell  from  the  clock  at 
that  distance. 

Q.  Now  are  you  sure  you  received  any  signal  to  change  your 
speed  before  reaching  W^est  Point? 

A.     Yes  sir. 

Q.  What  makes  you  sure  of  that,  you  made  no  record  of  it 
in  the  logbook? 

A.  No  sir,  of  course  we  always  get  that  signal  when  he 
starts  to  blow  the  fog  signal. 

Q.     Down  below  there  you  could  not  hear  the  whistles? 

A.     Yes,  I  can  hear  our  whistles. 

Q.     Did  you  hear  your  whistle  blow  that  night? 

A.     Yes  sir. 

Q.     How  many  times  did  it  blow? 

A.  Blowed  as  they  usually  blow  in  a  fog,  every  half  minute 
or  so. 

Q.  You  lieard  the  signal,  what  was  the  signal  you  heard 
from  th(?  pilot  house,  what  was  your  first  signal? 

A.     Do  you  refer  to  the  whistle  or  to  the  bell? 

Q.  After  you  passed  West  Point  light,  what  signal  <lid  you 
get  in  your  engine  room  from  the  ])ilot  house? 

A.     I  got  bells  to  stop. 

Q.     Wliat  kind  of  a  bell,  one  bell? 

A.     Two  bells. 

Q.     Two  bells? 

A.     Yes  sir. 

Q.     You  are  sure  about  that? 

A.     Yes  sir. 

Q.     What  did  you  do? 

A.     Stopped  the  engine. 


54  Stimson  Mill  Company  vs. 

Q.     What  revolutions  did  you  have  prior  to  that  time? 

A.     About  110  or  115. 

Q.  How  many  had  you  had  from  Apph^  Tree  Cove  on  until 
you  got  near  West  l*oint? 

A.     Oh,  we  ran  about  108  or  105. 

Q.  Then  you  had  not  changed  it  up  to  the  time  you  got 
these  two  bells,  you  were  running  108  or  110  revolutions  of 
the  engine,  were  you? 

A.     Yes  sir. 

Q.     What  did  you  dp  when  you  got  those  two  bells? 

A.     Shut  the  steam  off  and  stopped  the  engine. 

Q.     Didn't  you  first  slow  down? 

A.     You  got  to  slov\'  down  to  stop? 

Q.     Did  ^ou  shut  off  the  steam  entirely? 

A.     Yes  sir. 

Q.  At  once.  You  got  no  intermediate  signal  to  slow  down 
and  stop? 

A.     Two  signals  to  slow  down  and  stop. 

Q.     How  long  was  it  between  these  two  signals? 

A.     Practically  together. 

Q.     How  long  did  you  have  the  steam  off? 

A.     Something  about  a  minute. 

Q.     About  a  minute. 

A.     Yes  sir. 

Q.     Then  you  got  the  signal  to  go  ahead? 

A.     Yes  sir. 

Q.  How  can  you  say  that  you  recollect  how  long  you  were 
going  ahead? 

A.  Why  a  man  in  that  business  has  those  things  in  his 
head.  She  just  got  a  kick  ahead,  that  is  the  way  you  speak 
of  it,  if  you  are  going  ahead  a  certain  length  of  time,  it  is 
all  right,  but  if  jou  say  a  kick  ahead,  that  means  just  prac- 
tically started  ahead,  then  you  reverse. 

Q,  You  say  a  man  has  that  in  his  head.  How  many  times 
do  you  get  signals  like  that  that  night?  Can  you  remember 
all  of  them? 

A.     No  sir,  I  do  not  have  to. 

Q.  Can  you  remember  anything  that  occurred  before  that  or 
after  that? 

A.     Oh  yes. 

Q.  Without  any  record  of  it  at  all  and  you  remember  it 
now? 

A.     Yes  sir. 

Q.  Then  when  you  get  the  signal  to  go  ahead  and  when  you 
get  the  signal  to  stop,  you  can  always  carry  that  in  your 
head?     No  matter  how  lona:  afterwards? 
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A.  Oh  anything  necessary. 

Q.  You  never  make  a  record  of  it  in  your  log  book  at  all? 

A.  If  it  is  important  we  do,  yes  sir. 

Q.  You  did  not  consider  this  imi)ortant? 

A.  I   did  not  consider  that  one  bell  important,   no  sir. 

Q.  \Yell,  vv'hen  you  got  the  bell  to  go  ahead,  you  almost 
immediately  got  a  bell  to  stop? 

A.  Yes  sir. 

Q.  And  that  was  followed  by  what? 

A.  Two  bells. 

Q.  ^Vhat  does  that  mean? 

A.  Go  astern. 

Q.  I  thought  two  bells  meant  to  stop? 

A.  AMien  you  are  going  full  speed  ahead,  yes. 

Q.  After  you  got  these  two  bells  you  got  two  more  bells, 
did  you? 

A.  You  are  mixed  up  on  the  bells,  I  am  not. 

Q.  Let  us  get  it  clear.     You  had  stopped'  your  engines? 

A.  Yes  sir. 

il.  Then  you  got  a  signal  to  go  ahead? 

A.  Yes  sir. 

Q.  And  you  started  ahead. 

A.  Yes  sir. 

Q.  Now  3'ou  got  what  bells  after  that? 

A.  A  bell  to  stop  and  two  bells  to  go  astern. 

Q.  A  bell  to  stop? 

A.  Yes  sir. 

Q.  And  then  how  soon  after  that  did  you  get  the  two  bells 

to  go  astern? 

A.  Immediately,  the  three  bells  came  together. 

Q'.  Now  then  when  that  occurred,  you  knew  there  was 
something  unusual  happening,  didn't  you? 

A.  Yes  sir. 

Q.  You  made  no  record  of  it? 

A.  I  could  not  run  upstairs  and  make  a  record  of  it. 

Q.  You  made  no  note  of  it  of  any  kind  at  the  time,  did 
you  ? 

A.  No  sir.  I  could  not  write  it  on  the  ])olished  iron;  I 
had  to  go  upstairs. 

Q.  They  provided  no  book  for  that  i)urpose? 

A.  No  sir. 

Q.  How  can  you  tell  how  hmg  it  was  that  you  were 
backing? 

A.  Well,  the  backing,  you  are  backing  every  day,  and  you 

know  how  long  it  takes  you,  how  long  it  takes  as  a  general 

thing  to  Itack  for  a  landing. 
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Q.  Now  Mr.  Kiiisey,  during  this  time  after  you  had  stopped 
your  engines  first — 

A.     Yes  sir. 

Q.     What  whistles  did  you  hear? 

A.     I  did  not  keep  a  record  of  the  whistles. 

Q.  Have  you  any  record  in  your  remarkable  memory  of 
the   whistles  ? 

A.     Fog  whistles  blowing  regularly. 

Q.  Did  you  hear  any  whistles,  can  you  testify  that  you 
heard  an}-  whistles  after  the  first  bells  to  stop  the  engine? 

A.  No  sir,  I  would  not  testify  to  that;  I  had  my  own 
business  to  attend  to. 

Q.  Did  you  go  outside  afterwards,  after  the  vessels  stopped, 
or  did  you  stay  in  the  engine  room? 

A.     I  stayed  in  the  lower  engine  room. 

Q.  So  that  you  did  not  see  the  object  that  you  came  in 
collision  with? 

A.     No  sir. 

Q.     Know  nothing  about  that  except  as  reported  by  others. 

A.     No  sir. 

Q.  You  did  not  leave  the  engine  room  at  any  time  before 
or  immediately  after  the  collision? 

A.     No  sir. 

Q.  How  long,  in  all,  were  you  backing  your  ship.  How 
long  were  you  going  full  speed  astern? 

A.     It  was  a  minute  or  two  minutes. 

Q.     Altogether,  before  you  got  the  signal  to  stop? 

A.     Yes  sir. 

Q.     You  got  the  signal  to  stop  and  you  obeyed  it,  did  you? 

A.     Yes  sir. 

Q.  How  long  after  you  got  the  signal  to  stop  was  it  before 
you  got  another  signal? 

A.     Oh,  it  was  between  a  minute  and  two  minutes,  about. 

Q.     ¥/hat  signal   was  that? 

A.     That  was  the  signal  to  go  ahead,  one  bell  to  go  ahead. 

Q.     Slow? 

A.     Yes  sir. 

Q.     How  long  did  you  go  under  that  slow  signal? 

A.     That  would  be  about  forty  seconds. 

Q.     Then  what? 

A.     Then  full  speed  ahead. 

Q.     Then  full  speed  ahead. 

A.     The  ordinary  speed  ahead. 

Q.     Then  you  continued  that  on  into  Seattle? 

A.     Yes  sir. 
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Q.     Without  any  other  change? 
A.     Yes  sir. 

(Testimony  of  witness  closed). 

Mr.  Hughes:  After  the  engineer's  log  is  produced  I  may 
want  to  recall  this  witness  for  further  cross  examination. 

Harry  Gates,  a  witness  called  on  behalf  of  the  Libelant, 
being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Robinson).  You  were  on  board  the  Rosalie  on 
the  night  of  April  8th,  1911,  when  she  came  in  collision  with 
the  tug  and  scow? 

A.     Yes  sir. 

Q.     Were  you  on  duty  at  the  time? 

A.     Yes  sir. 

Q.     Where  were  you,  what  were  you  doing? 

A.     I  was  at  the  wheel,  steering. 

Q.     Who  else  was  in  the  pilothouse,  if  anybody? 

A.     Captain   Hanson. 

Q.     Was  there  anybody  on  the  bow? 

A.     Yes  sir. 

Q.     Who? 

A.     Loui  was  on  the  bow,  Bougojard. 

Q.  Did  you  see  West  Point  when  you  passed  it  that 
morning? 

A.     No  sir,  I  did  not  see  West  Point  when  we  passed  it. 

Q.     Do  you  know  about  when  you  passed  it? 

A.  I  do  not  know  the  exact  time.  I  know  when  we 
changed  the  course,  we  were  at  West  Point  then. 

Q.  Were  you  in  a  position  to  know  what  the  signals  were 
which  were  sent  the  engine  room? 

A.     Yes  sir. 

Q.  After  you  had  passed  West  Point  for  sometime,  did 
you  have  a  report  of  a  whistle  from  the  lookout? 

A.     Yes  sir. 

Q.     Did  you  hear  that  whistle  yourself? 

A.     Yes  sir. 

Q.  Do  you  know  what  was  done  by  the  captain  at  that 
time? 

A.     Yes,   he   stopped   her. 

Q.  What  (lid  you  do  next,  what  did  you  recognize  and 
see  next,  tell  us  all  that  happened. 

A.  He  was  drifting  along;  he  was  whistling  all  the  time 
and  could  not  get  no  answer  and  so  he  started  ahead. 

Q.     How  long  did  you  go  ahead? 

A.     Just  went  ahead,  T  should  think  about  enough  to  get 
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started;  then  we  goi  another  whistle  and  he  started  to  back. 

Q.     Then  what  happened? 

A.     Then  Ave  seen  the  redlight  on  the  Tillicum. 

Q.     On  the  Tillicum? 

A.  Not  on  the  Tillicum  but  on  the  scow.  It  looked  to  be 
a  scow  and  the  next  thing  I  seen  A\as  the  end  of  an  oil  tank. 

Q.     Oil  tank? 

A.     Yes  sir. 

Q.     And  then  what  happened? 

A.  Then  I  seen  the  Tillicum,  I  seen  the  lights  of  the 
Tillicum. 

Q.     Then  what  happened  after  that? 

A.  Then  the  next  I  saw  was — we  backed — and  the  next 
thing  I  saw  was  the  oil  tank  and  it  looked  to  me  as  though 
it  was  half  overboard,  it  looked  as  though  it  was  kind  of  over 
the  front  of  the  scow. 

Q.     Did  you  finally  come  in  collision? 

A.     Come  into  collision? 

Q.     Yes. 

A.     Yes  sir. 

Q.  About  where  did  you  hit  her,  or  did  she  hit  you,  as  the 
case  may  be? 

A.  Where  the}'  struck  together  I  should  judge  was  a 
little  bit  on  this  side  of  the  redlight. 

Q.  (Mr.  Hughes).  By  this  side  you  mean  toward  the 
Tillicum? 

A.     Between  the  red  light  on  the  scow  and  the  Tillicum. 

Q.     That  would  be  on  the  starboard  side  of  the  scow? 

A.     Yes  sir. 

Q.  (Mr.  Robinson).  How  long  had  you  been  backing,  in 
your  opinion,  before  this  collision  occurred? 

A.  Must  have  been  backing  a  minute;  backed  longer  than 
we  back  at  a  landing. 

Q.  Do  you  know  whether  or  not  you  had  sternway  or 
w^ere  stopped  or  had  headway,  or  what  your  boat  was  doing 
at  the  time  they  came  together? 

A.  I  know  we  must  have  had  sternway.  The  wheel  had 
stopped  kicking,  and  I  had  stood  there  and  there  was  no 
strain  on  the  wheel,  so  we  must  have  had  sternway. 

Q.     Any  other  reason  for  thinking  so? 

A.     No  sir. 

Cross  Examination : 

Q.  (Mr.  Hughes).  How  long  have  you  been  a  quarter- 
master— are  you  a  quartermaster? 

A.     No  sir,  supposed  to  be  lookout  man. 
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Q,  Did  not  they  have  a  quartermaster  on  that  boat? 

A.  No  sir,  not  what  thev  called  a  (quartermaster. 

Q.  FToAV  Ion**'  had  you  been  pen-form ing-  the  duties  of  a 
quartermaster  or  standing  at  the  wheel? 

A.  About  four  3'ears,   off   and   on,   altogether. 

Q.  When  did  you  take  the  A\heel  that  night? 

A.  I  took  it  about  five  or  ten  minutes  after  four. 

Q.  Had  you  had  it   previous  to  that  time? 

A.  Yes,  I  had  it  until  2  o'clock. 

Q.  Where  were  you  when  you  took  it,  do  you  remember 

where  the  boat  was? 

A.  Yes  sir,  a  little  past  Apple  Tree  Point. 

Q.  This  side  of  Apple  Tree  l*oint. 

A.  Yes  sir. 

Q.  What  officer  was  in  the  wheelhouse? 

A.  Captain  Hanson  was  in  the  pilothouse. 

Q.  He  was  the  first  mate  of  the  boat,  was  he? 

A.  Yes  sir. 

Q.  Had  he  given  you  any  orders  about  the  helm,  what  you 
should  do  with  the  wheel,  prior  to  reaching  W^est  Point? 

A.  No  sir. 

Q.  You  did  not  change  the  course  at  all? 

A.  Not  from  Apple  Tree  to  West  Point. 

Q.  From  the  time  you  took  the  wheel  at  Apple  Tree  to 

West  Point  3'ou  did  not  change  the  course? 

A.  No  sir. 

Q.  P.ut  you  changed  after  you  passed  West  Point? 

A.  We  changed  it  at  West  Point. 

Q.  Did  you  change  it  at  any  time  before  the  collision, 
change  your  Avheel? 

A.  At  West  Point  I  changed  the  course. 

Q.  What  change  did  you  make  at  West  Point? 

A.  Changed  the  wheel  over  to  starboard;   I  was  steering 

south  east  half  east. 

Q.  What  change  did  3^ou  make? 

A.  About  a  ])oint  and  a  half,  something  like  that. 

Q.  What  course  did  you  steer  after  i)assing  West  Point? 

A.  Southeast  half  east. 

Q.  Cai)tain  Hanson  gave  you  that  order? 

A.  Yes  sir. 

Q.  You  say  you  did  not  see  West  Point  light  yourself? 

A.  No  sir. 

Q.  Did  he  call  your  attention  to  the  fact  that  you  were 
passing  West  Point? 

A.  No  sir. 

Q.  All  you  know  was  that  he  gave  you  the  order  to  change. 
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A.  Change  the  course. 

Q.  That  is  all  the  order  he  gave  you? 

A.  Told  me  to  starboard. 

Q.  Did  he  say  how  much? 

A.  No  sir,  he  did  not  say  how  much.  He  put  his  time 
down  and  then  told  me  south  east  half  east, 

Q.  Now  then  after  you  had  been  running  some  little  time 
the  lookout  called  out  what? 

A.  Whistle  on  the  port  bow. 

Q.  Did  you  hear  it  yourself? 

A.  Yes  sir. 

Q.  Did  it  sound  the  same  to  you,  as  the  lookout  reported? 

A.  It  seemed  to  me  to  be  on  the  starboard  bow  from  where 
I  stood. 

Q.  You  think  the  lookout  was  wrong? 

A.  I  think  the  lookout  was  wrong. 

Q.  Did  the  captain,  or  mate,  say  anything? 

A.  He  just  reported  it,  that  was  all. 

Q.  Keported  what? 

A.  He  reported  what  the  lookout  reported  to  him. 

Q.  He  reported  the  words  "Whistle  on  the  port  bow"? 

A.  Yes  sir. 

Q.  Did  you  mention  to  him  that  it  sounded  to  you  as  if 
it  was  on  the  starboard  bow? 

A.  No  sir. 

Q.  You  did  not? 

A.  No  sir. 

Q.  Did  he  give  you  any  orders  or  instructions? 

A.  No  sir. 

Q.  What  did  he  say  or  do  after  reporting  or  repeating  the 
call  of  the  lookout? 

A.  Well,  he  stopped. 

Q.  What  did  he  do? 

A.  He  pulled  the  bell  pull. 

Q.  Could  you  hear  the  jingle  of  the  bell? 

A.  Yes  sir,  I  could  hear  it. 

Q.  Do  you  know  how  many  times  it  jingled? 

A.  Jingled  twice. 

Q.  Twice  in  rapid  succession? 

A.  Yes,  rapid  succession,  just  about  that  much  between. 

Q.  Did  he  do  anything  else? 

A.  Then  he  kept  blowing  the  whistle  all  the  time. 

Q.  Now   do  you   remember  whether  he  blew   his   whistle 

after  he  gave  the  jingle  bells,  the  two  jingle  bells? 

A.  He  gave  two  jingle  bells. 

Q.  After  he  rang  the  engineer  to  stop? 


The  Inland  Namgation   Company.  61 

A.  Yes,  he  blew  the  whistle  then. 

Q.  Are  you  sure  about  that? 

A.  Yes  sir. 

Q.  AVhat  whistle  did  he  blow? 

A.  One  whistle. 

Q.  One  whistle? 

A.  Yes  sir. 

Q.  How  long  was  it  before  you  heard  any  other  whistle 

ahead  of  you? 

A.  Ahead  of  us?     I  did  not  hear  any  other  whistle  until 

after  we  had  started  to  go  ahead. 

Q.  Well,  did  the  lookout  report  that? 

A.  Yes  sir. 

Q.  What  report  did  he  make? 

A.  Whistle  ahead. 

Q.  Did  not  he  report  a  whistle  on  the  port  bow?     You 

heard  the  testimony  here,  did  not  he  report  some  whistle  on 
the  port  bow? 

A.  I  think  he  said  a  whistle  ahead. 

Q.  What  did  the  captain  repeat  that  time? 

A.  He  repeated  whatever  the  lookout  said. 

Q.  What  was  it  he  repeated? 

A.  I  don't  remember,  I  know  he  repeated  it  because  he 
always  does  repeat  it,  whatever  he  said. 

Q.  Could  you  see  any  light? 

A.  At  that  time? 

Q.  Yes. 

A.  No  sir. 

Q.  Did  you  hear  that  whistle? 

A.  Yes  sir. 

Q.  Where  did  it  appear  to  you  to  be? 

A.  A])peared  to  me  to  be  on  the  starboard  bow. 

Q.  How  much  on  the  starboard  bow? 

A.  I  should  judge  about  a  quarter  of  a  point  on  the  star- 
board bow. 

Q.  It  appeared  to  you  to  be  as  much  as  a  quarter  of  a 

point  on  the  starboard  bow? 

A.  Yes  sir. 

Q.  Did  you  linve  any  idea  how  far  off  that  was? 

A.  No  sir. 

Q.  Did  you  hear  any  echo  from  the  shore? 

A.  No  sir.     Did  not. 

Q.  AAliat   was   the   next   thing   that   occurred  now   in    the 

way  of  whistles  or  bells,  after  this  second  report  of  the 
lookout? 

A.  After  the  second  report  of  the  lookout? 
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Q.  What  was  the  next  thing  that  occurred? 

A.  Why,  he  stopped  the  engines  and  backed  them. 

Q.  I  aslv  you  what  was  the  next  thing  that  occurred,  the 
captain  did  what? 

A,  He  pulled  the  bell  pull. 

Q.  How  many  times? 

A.  Three  times. 

Q.  How  soon  after  that  second  report  of  the  lookout  did 
he  give  these  three  bell  pulls? 

A.  Just  as  soon  as  he  could  step  back  and  pull  them. 

Q.  Did  he  give  you  any  order? 

A.  No  sir. 

Q.  What  was  the  next  thing  that  occurred  after  that? 

A.  The  next  thing  that  occurred  after  that? 

Q.  Yes  sir. 

A.  The  next  thing  that  occurred  we  heard  them  blow  a 
towing   whistle. 

Q.  You  heard  them  blow  a  long  and  two  short  whistles? 

A.  Yes  sir. 

Q.  How  long  was  it  after  these  bell  cords  were  pulled 
the  three  times? 

A.  Might  have  been  half  a  minute. 

Q.  Well,  what  was  the  next  thing  that  occurred  or  that 
you  heard  or  saw  after  the  tug  boat  gave  the  three  whistles? 

A.  The  next  thing  I  heard  or  saw  was  the  redlight  on  the 
scow. 

Q.  Could  you  see  the  scow  or  only  the  redlight  when  you 
first  saw  it? 

A.  I  saw  the  red  light  and  the  oil  tank. 

Q.  You  could  see  both  of  them  at  the  same  time. 

A.  At  the  same  time. 

Q.  About  how  far  distant  did  that  appear  to  be? 

A.  Right  in  under  the  bow. 

Q.  Well,  as  much  as  seventy-five  or  a  hundred  feet  away? 

A.  No,  it  did  not  look  that  far  to  me. 

Q.  Did  you  say  anything? 

A.  No  sir. 

Q.  Did  the  captain  say  or  do  anything? 

A.  Why,  he  just  reached  for  his  whistle  cord. 

Q.  Before  he  whistled  the  tugboat  gave  another  whistle? 

A.  The  Tillicum  gave  a  whistle,  a  danger  signal. 

Q.  Whistled  four  blasts? 

A.  Whistled  four  blasts. 

Q.  And  then  your  captain  whistled  four  blasts,  did  he? 

A.  Yes,  they   were  blowing  the  danger  signal  about  the 
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same  time.  \\'e  were  may  be  one  whistle  slower  than  they 
were. 

Q.  Now  by  that  time  could  you  see  any  more  of  the  barge 
or  could  you  see  the  lights  of  the  Tillicum? 

A.     Yes  sir,  I  could  see  the  lights  of  the  Tillicum. 

Q.     About  the  time  she  was  blowing  her  danger  signal? 

A.     Yes  sir. 

Q.     You  saw  her  lights? 

A.     Yes  sir. 

Q.  How  soon  after  that  did  the  two  ships  come  together, 
almost  immediately? 

A.     Almost  immediately. 

Q.     Could  you  see  where  your  bow  struck  the  tow? 

A.  I  could  not  see  exactly  from  where  I  was  where  she 
struck  the  tow,  but  I  just  guessed  she  struck  half  Avay,  just 
a  little  l)it  to  one  side  of  the  red  light. 

Q.     That  is  a  little  toward  the  Tillicum? 

A.     Yes  sir. 

Q.     That  would  l)e  toward  the  starboard  side  of  the  tow? 

A.     Yes  sir. 

Q.  And  did  it  appear  to  swing  the  tow  and  the  Tillicum 
around  when  you  came  together? 

A.     No  sir.     We  just  came  together  and  were  right  off. 

Q.     You  hit  a  sort  of  glancing  bloAv? 

A.     Yes,  just  seemed  to  touch  and  then  got  off. 

Q.     Well,  did  they  pull  apart  then,  the  two  ships. 

A.     Pull  apart? 

Q.     Separate? 

A.     Yes  sir,  separate. 

Q.     How  did  you  separate  from  each  other? 

A.     Why,  we  just  went  clear,  that  is  all. 

Q.     Which  way  did  your  vessel  go  from  the  tug  and  the  tow? 

A.     Our  vessel  came  this  way    (showing). 

Q.  That  does  not  mean  anything  by  pointing.  Which 
way  ? 

A.     l>ack  towards  West  Point. 

Q.     Which   way  was  the  tow? 

A.  There  was  a  thick  fog  and  you  could  not  tell  about 
directions  there. 

Q.  I  did  not  ask  that.  Just  confine  yourself  to  the  two 
objects.  You  can  give  us  some  idea.  As  you  se])arated  from 
the  tow  and  tlie  tug  which  \\i\y  was  the  tow  and  tlie  tug  from 
your  bow? 

A.     As  they  separated  they  were  head  and  head. 

Q.  And  as  you  kept  getting  further  apart,  which  side  of 
you  did  they  appear  to  be  on? 


64  Stimson  Mill  Company  vs. 

A.     On  the  starboard  side. 

Q.  As  you  kept  separating  the  tug  boat  would  then  come 
between  you  and  the  tow,  would  it,  the  tow  would  be  a  little 
further  off  from  you? 

A.     Yes  sir. 

Q.  That  is  you  were  getting  off  further  on  the  starboard 
side  of  the  tug  and  the  tug  was  on  the  starboard  side  of  you? 

A.     Yes  sir. 

Q.     And  ahead  of  you  at  the  same  time? 

A.  No  sir,  she  was  going  off  on  the  side  of  us.  I  don't 
know  how  to  explain  it. 

Q.     Kept  off  to  the  starboard  side? 

A.  Kept  off  to  the  starboard  side,  when  we  stopped,  after 
backing  she  was  right  abreast  of  us. 

Q.     How  far  away? 

A.  I  could  not  judge  the  distance.  Just  could  make  her 
out  in  the  fog. 

Q.     Just  make  her  out? 

A.     Yes. 

Q.     What  else  could  you  see? 

A.     Could  see  her  red  light. 

Q.     Well,  did  she  have  more  than  one  red  light? 

A.  Saw  the  red  light  and  saw  the  green  light,  that  is  all 
I  could  see. 

Q.     Did  she  have  more  than  one  red  light? 

A.     I  did  not  notice  the  riding  light. 

Q.     You  say  you  saw  her  green  light? 

A.     Yes  sir. 

Q.  But  you  could  not  make  out  anything  more  than  her 
lights? 

A.     No. 

Q.  That  is  there  was  so  much  fog  there,  it  was  so  dark 
and  thick  that  you  could  simply  make  out  the  lights  through 
the  fog,  is  that  right? 

A.     Yes  sir. 

Redirect  Ex(hminatioiv: 

Q.  (Mr.  Robinson).  Mr.  Gates,  are  you  in  the  employ  of 
the  Inland  Navigation  company? 

A.  No   sir. 

Q.  Or  of  any  boat  company? 

A.  No  sir. 

Q.  What  are  you  doing? 

A.  Working  in  a  mill  in  West  Seattle. 

Q.  Whose  mill? 

A.  Schweiger  and  Nettleton's. 
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Q.  How  long  have  you  been  out  of  the  employ  of  the 
Inland  Navigation  company? 

A.     Since  the  17th  of  February. 

Q.  (Mr.  Hughes).  What  are  you  doing  in  Schweiger  & 
Nettleton's  mill? 

A.     Taking  lumber  off  the  chain. 

(Testimony  of  witness  closed). 

H.  M.  Hendrickson,  a  witness  called  on  behalf  of  the 
libelant,  being  duly  sworn,  testified  as  follows: 

Q.  { Mr.  Kobins(m ) .  Were  you  aboard  the  Rosalie  the 
night  of  the  accident  happened  that  we  have  been  talking 
about  ? 

A.     Yes  sir. 

Q.     What  capacity? 

A.     Fireman. 

Q.     Is  the  Rosalie  an  oil  burner? 

A.     Yes  sir. 

Q.  Now  did  you  have  to  make  changes  in  feeding  the 
fires  when  the  engine  is  stopped  or  backing  or  that  sort  of 
thing? 

A.     Y^'es  sir. 

Q.     Do  you  remember  of  this  collision  happening? 

A.     I  do  not  remember  just  the  time. 

Q.  Do  you  recall  whether  or  not  the  engines  were  stopped 
sometime  previously  to  this  collision? 

A.     Yes  sir. 

Q.     How  do  you  know  that? 

A.  T  could  see  the  engines,  I  am  right  forward  of  the 
engines. 

Q.     You  could  see  them? 

A.     Y^es  sir, 

Q.  Can  you  tell  if  the  engine  is  going  ahead  or  going  slow 
or  going  astern? 

A.     Yes  sir. 

Q.     Did  vou  know  that  thon^  had  been  a  collision? 

A.     No. 

Q.     After  it  hap])eued,  did  you  feel  it  down  there? 

A.     Yes,  I  could  feel  it  there. 

Q.  How  Imd  the  engines  been  running  immediately  pre- 
vious, I  mean  just  before  the  shock. 

A.  She  was  not  running  full  speed  that  we  had  been  run- 
ning before;  we  had  slowed  down  a  little  after  we  left  Apple 
Tree. 

Q.  You  do  not  understand  what  I  mean,  I  guess.  Just 
before  you  felt  the  shock,  how  were  the  engines  running? 
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A.     Oh  they  were  backing  full  speed  astern. 

Q.     How  do  you  know? 

A.  I  seen  them.  I  heard  the  bells  given  and  I  put  my 
both  fires  on  then. 

Q.     Previous  to  then  what  had  the  engines  been  doing? 

A.  They  were  stopped  and  backed  and  come  ahead  and 
then  backed. 

Q.     Does  that  make  a  change  in  your  fires? 

A.     Yes. 

Q.  Have  you  any  recollection  of  about  how  long  that  back- 
ing took  place  that  you  speak  of? 

A.     I  judge  about  a  minute  and  a  half. 

Q.  How  long  do  you  think  she  had  been  stopped,  the  ship 
had  been  stojiped  before  you  got  the  bell  to  go  ahead? 

A.     I  could  not  tell. 

Cross  Examination: 

Q.  (Mr.  Hughes).  What  makes  you  think  it  was  a  minute 
and  a  half? 

A.     That  is  my  own  judgment. 

Q.  After  this  lapse  of  time  you  could  not  form  any  judg- 
ment whether  it  was  30  seconds  or  90  seconds,  could  you  you? 

A,     I  have  that  much  remembrance  anyhow. 

Q.  You  had  nothing  to  do  with  the  operation  of  the  engines 
at  all? 

A.     I  had  to  watch  the  boilers  and  keep  up  the  steam. 

Q.     You  kept  the  steam  up  all  the  time? 

A.     Yes   sir. 

Q,     You  had  to  keep  up  the  steam  just  the  same? 

A.     Yes   sir. 

(Testimony  of  witness  closed). 

Capt.  Samuei.  Barlow,  a  witness  called  on  behalf  of  the 
libelant,  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Robinson).  You  were  master  of  the  Rosalie  at 
the  time  tliis  collision  happened  that  we  have  been  talking 
about  ? 

A.     Yes  sir. 

Q.     You  were  not  on  duty  at  the  time,  were  you? 

A.     No  sir. 

Q.     When  did  you  go  on  deck? 

A.     Shortly  after  the  accident  occurred. 

Q.     Could  you  see  the  scow  and  the  Tillicum  at  that  time? 

A.     No. 

Q.     You  could  not  see  her? 
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A.     No. 

Q.     And  did  you  In^ar  any  of  those  whistles  or  anything? 

A.     No,  I  did  not  hear  any  of  the  whistles,  I  was  asleep. 

Q.  Captain,  how  long  had  you  been  master  in  charge  of 
the  navigation  of  the  Kosalie,  one  way  or  another,  previous 
to  this  accident,  how  many  years? 

A.     About  six. 

Q.     You  were  very  familiar  with  her  operation  then? 

A.     Yes  sir. 

Q,  Suppose  that  the  Rosalie  was  making  a  speed  of  be- 
tween seven  and  eight  knots  an  hour,  tlien  stop  her  engines 
for  nearly  a  minute,  then  a  kick  ahead,  then  backing  for  a 
minute  and  a  half  or  more,  what  would  you  say  as  to  whether 
she  would  have  headway,  sternway  or  be  stopped  in  the  water? 

A.     She  would  have  sternway. 

Q.  Captain,  did  you  report  this  accident  to  the  local 
Inspectors? 

A.     Yes  sir. 

Q.  I  ask  you  to  examine  that  paper  and  ask  you  if  that 
is  a  copy  of  the  notice? 

A.     Yes,   I  believe  that  is  it. 

Mr.  Robinsox  :  I  offer  this  paper  in  evidence,  merely  to 
show  that  the  accident   was  reported. 

Mr.  Hughes:  I  do  not  think  it  is  competent  or  material. 
It  is  a  mere  self-serving  declaration. 

Paper  marked  libelants  exhibit  "A",  filed  and  returned 
herewith. 

Cross  Examination: 

Q.  (Mr.  Hughes).  How  long  was  it  after  the  collision 
before  you  got  on  deck? 

A.     I  don't  know  just  how  long  it  was,  I  could  not  say. 

Q.     Were  you  called? 

A.     Yes  sir. 

Q.     Who  called  you? 

A.     Mr.  Hanson. 

Q.     And  you  got  up  and  dressed? 

A.     No,  I  came  on  deck  first  without  dressing. 

Q.  Well,  the  tug  and  the  tow  were  not  in  sight  when  you 
came  on  deck? 

A.  Well,  they  might  have  been  in  sight  if  T  had  examined 
but  they  were  on  the  opposite  side  to  my  door  when  I  came 
out  of  the  room. 

Q.     Which  side  is  your  door  on? 

A.     ^ly  door  is  on  the  port  side. 

Q.     How  long  did  you  stay  on  deck? 
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A.  Well,  I  just  stood  on  deck  a  few  minutes  there  talking 
to  Hanson,  asked  if  they  were  all  right  and  if  our  boat  was 
all  right. 

Q.     Did  you  go  around  on  the  starboard  of  your  boat? 

A.     No,  I  went  out  as  far  as  the  front  of  the  pilothouse. 

Q.     Out  in  front  of  the  pilothouse,  did  3^ou? 

A,     Yes  sir. 

Q.  On  the  bow  of  your  boat? 

A.  Yes  sir. 

Q.  And  you  did  not  see  the  lights  of  the  Tillieum  or  the 
scow? 

A.     No   sir. 

Q.  Did  you  examine  your  own  bow  to  see  whether  you 
had  any  harm  done? 

A.     No,  but  he  sent  somebody,  I  don't  know  who  he  sent. 

Q.  Did  you  stay  on  deck  until  your  ship  started  ahead 
toward  Seattle? 

A.     No,  she  was  stopped  then. 

Q.     You   went   back   to  your   room? 

A.     I  went  back  to  my  room. 

Q.     Before  he  started  on? 

A.     Yes,  then  he  started. 

Q,  Did  you  hear  any  conversation  between  Captain  Han- 
son and  the  master  of  the  tug? 

A.     Yes,  I  heard  the  master  of  the  tug  say  he  was  all  right. 

Q.     You  could  not  see  his  boat  when  he  was  talking? 

A.  No,  I  did  not  see  him  because  I  had  not  got  out  of  my 
room  yet. 

Q.     Do  you  kno^\'  how  the  tide  was  at  that  time? 

A.     No,  I  do  not  remember. 

Q.     Do  not  know  whether  it  was  ebbing  or  flooding? 

A.     No. 

Q.  If  you  had  a  flood  tkle  what  effect  would  that  have  on 
your  speed? 

A.     It  Avould  not  have  any  effect  on  the  speed  at  all. 

Q.  Would  it  have  any  effect  on  the  distance  your  boat 
would  continue  to  go  through  the  water  after  you  stopped? 

A.  Well,  no.  It  would  have  a  difference  over  the  ground 
but  it  would  not  have  any  difference  in  the  water./ 

Q.  Would  it  make  any  difference  whether  there  was  a 
flood  or  ebb  tide  as  to  whether  your  vessel  would  overcome 
her  headway  and  get  stern  way  quicker  or  not? 

A.     No,  it  would  not  make  any  difference. 

Q.  If  you  had  a  flood  tide  you  would  get  sternway  just  as 
quick  under  the  circumstances  by  stopping  and  backing? 

A.     In  the  water  we  would,  we  might  not  in  an  object  like 
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that  that  was  stationary,  but  in  the  water  we  would  over- 
come that  just  about  the  same. 

Q.  The  run  of  the  tide  would  carry  you  right  on  even  if 
your  wheels  were  taking  hold  of  the  water? 

A.     We  would  be  going  the  same  in  the  water. 

Q.  Nevertheless  if  your  wheels  were  taking  hold  and  going 
astern,  your  vessel  might  still  be  carried  forward  with  the 
tide,  might  it  not? 

A.  It  would  be  carried  forward  in  the  tide,  but  for  any 
objects  aAvay  from  the  bottom  there  would  be  no  difference. 

Q.  How  long  would  your  vessel  continue  in  motion,  if 
you  stopped  her  going  at  a  speed  of  seven  or  eight  knots  an 
hour  ? 

A.     Continue  in  motion? 

Q.     Yes,  how  long  would  she  have  headway? 

A.     After   we   stopped? 

Q.     Yes,  stop  but  do  not  change  the  helm  at  all? 

A.  There  are  different  ways  of  stopping,  do  you  mean 
stop  the  boat  or  stop  the  engine? 

Q.  Suppose  you  stop  the  engine  and  do  not  change  the 
helm  how  long  will  you  continue  with  headway,  if  your  vessel 
has  had  a  speed  of  seven  or  eight  knots  an  hour? 

A,     Will  depend  on  whether  there  is  a  wind  or  anything. 

Q.     In  a  (juiet  time  when  there  is  fog. 

A.     Well,  sometimes  there  is  wind  when  there  is  fog. 

Q.     Not  usually  is  there?     Not  that  night  was  there? 

A.     There  was  a  little  air,  it  was  not  .much. 

Q.     In   that   kind  of  weather? 

A.  In  that  kind  of  weather  she  would  she  would  carry 
her  headway  for  about  seven  minutes. 

(}.  \Vhen  you  are  making  a  landing,  how  long  do  you 
reverse  your  engines  before  you  bring  your  ship  up  to  the 
landing? 

A.  It  all  depends  on  the  weather.  If  we  have  a  headwind 
we  do  not  reverse  them  (juick;  if  we  have  a  fair  wind  we 
reverse  them  quicker.     It  all  de])euds  whatever  the  weather  is. 

Q.  About  how  long,  in  ordinary  fair  weather,  calm 
weather? 

A.  In  calm  weather  we  figure  on  making  a  landing,  and 
I  make  a  landing  right  along  in  four  minutes  from  the  time 
I  slow  down  until  I  stop  and  take  the  slip. 

Q.     Do  you  have  to  back  or  just  slow  down? 

A.  We  back.  We  have  to  have  headway  enough  to  go  to 
the  dock  to  steer  her. 

Q.     If  you  were  going  full   speed  ahead  and  you   were  to 
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stop  and  give  a  signal  full  speed  astern,  how  long  would  it 
take  you  before  you  were  making  stern  way? 

A.     From   full   speed   ahead? 

Q.     Yes. 

A.     A   little  less   than   two   minutes. 

Q.  Can  you  stop  her  and  overcome  her  momentum  and 
actually  be  making  stern  way  in  two  minutes? 

A.     Yes  sir,  in  less  than  two  minutes. 

Q.     Do  you  ever  go  into  the  docks  in  that  way? 

A.     Into  the  docks? 

Q.     Into  landings? 

A.  Well,  we  go  in  to  the  docks  lots  of  times  where  there 
is  a  tide  running  and  work  in  at  considerable  headway  and 
when  the  wind  is  blowing. 

Q.  How  long  will  you  reverse  your  engines  under  these 
circumstances? 

A.     Well,  we  would  reverse  in  about — 

Q.  How  long  would  3^ou  keep  your  engines  reversed  full 
speed? 

A.     Well  from  what?     Slow  down  or  from  stop? 

Q.  Well,  we  have  had  some  witnesses  who  undertook  to 
fix  the  time  by  your  customary  habit  in  entering  a  dock. 
How  long  do  you  run  your  engines  full  speed  astern  to  stop 
your  boat? 

A.     Where  from,  from  full  speed  or  slow  down? 

Q.     From   full   speed? 

A.     From  full  speed? 

Q.  How  long  do  you  back  her  at  the  docks,  when  you  are 
approaching   the   docks,   how   long,   commonly? 

A.  Commonly  back  her  about  three-quarters  of  a  minute 
or  sometimes  a  minute. 

Q.     From   half  a  minute  to  a  minute? 

A.  Owing  to  conditions.  There  is  always  different  con- 
ditions about  landing  a  boat. 

Q.  It  is  ver}^  unusual  to  back  her  a  half  a  minute,  is  it 
not? 

A.     Depends   on    how   much   the   speed   is. 

Q.  In  approaching  a  dock,  coming  up  to  your  docks  and 
making  your  landings,  it  is  a  very  unusual  thing  for  to  have 
your  engines  reversed  for  half  a  minute? 

A.     No,  sometimes  we  only  give  her  a  few  turns. 

Q.  Commonly  you  mean  3^011  reverse  her  but  a  few  sec- 
onds,  is  not   that  true? 

A.     A  few  seconds?     We  reverse  her  more  than  that. 

Q.  Ordinarily  less  than  half  a  minute,  a  quarter  of  a 
minute? 
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A.     It  is  always  more  than  half  a  minute.     When  we  make 
an  ordinary  lauding  it   is  over  half  a  minute. 
(Testimony  of   witness  closed). 
Hearing   adjourned. 

Seattle,  Washington,  June  6,  WIS. 

Present :  ^Ir.  Robinson,  for  the  libelant.  Mr.  Hughes,  for 
the  claimant  and  cross  libelant. 

Joshua  Gkeen,  a  witness  called  on  behalf  of  the  libelant, 
being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Robinson).  You  are  the  President  of  the  Inland 
Navigati(m   company,  the  libelant  in   this   suit? 

A.     Yes. 

Q.  And  Mere,  in  April,  1911,  when  a  collision  occurred 
between  the  Rosalie  and  an  unnamed  scow  in  tow  of  the 
Tillicum? 

A.     Yes  sir. 

Q.  IHd  you  see  the  Rosalie  on  the  morning  after  that 
collision    or   shortly   after? 

A.     Yes  sir. 

Q.  Tell,  in  a  general  way  what  the  damage  appeared  to 
you  to  be? 

A.  The  stem  was  broken  and  the  ends  of  the  planking 
were  mashed  and  bruised  up,  the  planking  of  the  ship.  The 
stem  was  knocked  off  practically  and  the  wood  ends,  I  think 
that  is  tlie  technical  term,  the  wood  ends,  that  is  the  end  of 
the  planking  that  comes  forward  right  behind  the  stem. 

Q.      (IMr.  Hughes).     Do  you  mean  the  deck  plank? 

A.     No,   the  whole  planking  of  the  steamer. 

Q.  (jMr.  Robinson).  Did  you  consider  this  injury  serious 
enough   to  call   for  a   survey? 

A.     Yes    sir. 

Q.     Did  you  have  a  survev  made? 

A.     Yes. 

Q.     Who  did  you  call  in  for  that  purpose? 

A.     I  called  in  Captain   Fowler  and  Captain  Walker. 

Q.     Frank   Walker? 

A.     Yes   sir. 

(^Ik.  Roiuxsox  :  I  will  withdraw  the  witness  temporarily 
and  recall   him  after  I  have  presented  other  testimony.) 

Capt.  James  Fowler,  a  witness  called  on  behalf  of  the 
libelant,  being  duly  sworn,  testified  as  follows: 

Q.      (Mr.   Robinson).     Your  name  is  Capt.  James  Fowler? 

A.     James    Fowler. 

Q.     \\'hat    is   your   occn])nti<)n? 

A.     Surveyor  to  Lloyd's  Register,  and   Lloyd's  agent. 
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Q.     And  you  have  been  in  that  business  for  sometime? 

A.     For  over  thirteen  years. 

Q.  Did  you  make  a  survey  of  the  Rosalie  about  April 
9th,  1911,  after  she  had  been  in  collision  with  a  scow? 

A.     I  did. 

Q.  Will  you  tell  us,  captain,  what  you  found  the  damage 
was  at  that  time? 

A.  She  was  lying  at  the  dock  and  I  could  see  from  the 
water  line  down  she  was  severely  injured  about  the  stem. 
She  was  then  placed  in  the  dry  dock,  and  we  found  the  stem 
iron  broken,  and  the  stem  split  and  bruised  from  the  guard 
down  to  the  forefoot.  A  number  of  the  sheets  of  yellow 
metal  in  that  vicinity  damaged.  When  the  stem  was  split 
out  v\e  found  the  apron  inside  also  split  and  broken.  On  the 
starboard  side  the  planking  was  split  and  bruised  and  had  to 
be  removed  to  renew  the  apron. 

Q.     Was  any  of  the  metal  lost,  captain? 

A.  Some  of  the  sheets,  of  course  they  were  useless,  torn 
and  useless  and  they  had  to  be  replaced  with  new;  some  of 
it  went  back  on  again. 

Q.  Did  you  make  recommendation  as  to  the  repairs  to  be 
made? 

A.     Yes  sir. 

Q.  Substantially  as  you  have  detailed.  Did  you  see  the 
ship  again  after  the  repairs  had  been  made. 

A.     Yes. 

Q.  W^ere  the  repairs  made  that  you  had  recommended, 
and  as  3^ou  had  recommended  them? 

A.     Exactly,   in   every   detail. 

Cross  Examination  : 

Q.  (Mr.  Hughes).     Were  any  further  repairs  made? 

A.  No  further  repairs  made  to  that  part  of  the  vessel. 

Q.  To  the  stem,  no  further  repairs  were  made  than  you 
recommended? 

A.  No. 

Q.  W^ere  there  any  other  repairs  made  to  the  vessel  while 
in  the  dock  that  you  know  of? 

A.  No,  I  do  not  know. 

Q.  Have  you  ever  surveyed  this  vessel  before? 

A.  Y^es  sir. 

Q.  Is  she  surveyed  and  classified  by  Lloyd's? 

A.  I  beg  pardon? 

Q.  Does  she  have  a  Lloyd's  survey? 

A.  No  she  is  underwritten  by  Lloyd's  underwriters. 

Q.  You  surveyed  her  for  the  purpose  of  underwriting. 
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A.  I  surveyed  her — it  is  my  duty  in  case  a  shij)  is  under- 
written by  Lloyd's,  when  they  are  damaged,  to  have  repairs 
made  so  as  to  replace  the  vessel  in  the  same  condition  as 
she  was  Isefore,  at  the  least  cost. 

Q.     Did  3'ou  have  insurance  on  her  at  this  time? 

A.  I  do  not  know.  I  believe  so,  or  else  I  would  not  have 
been  called  in. 

Q.     I5y  wiiom  were  you  called  in? 

A.     By   the  agents. 

(^     Bv  the  agent  of  Llovd's? 

A.     Yes. 

Q.  So  you  made  your  survey  as  Lloyd's  agent  and  at  the 
direction  of  Lloyd's  agency  and  not  under  the  employment 
of   Mr.   Green? 

A.     Not  under  the  employment  of  Mr.  Green. 

Q.  Do  you  know  whether  that  company  paid  the  liability 
on  the  face  of  the  policy  for  the  bill  of  repairs  ri^ndered? 

A.     Yes  sir,  for  I  approved  the  bills. 

Q.     Did  you  approve  these  bills? 

A.     Yes  sir. 

Q.  These  bills  were  submitted  to  you  after  the  repairs 
were  made? 

A.     Yes. 

(}.  And  approved  by  you  as  a  repair  bill  incident  to  the 
collision? 

A.     Of  the  accident,  yes. 

Q.     How  long  before  that  had  you  surveyed  the  Rosalie? 

A.  I  cannot  recollect  just  now,  I  have  surveyed  her  so 
many  times. 

Q.     HoAv  long  have  you  known  the  Rosalie? 

A.  I  have  known  the  Rosalie  for  the  last — had  to  do  with 
her  for  the  last  12  years. 

Q.     How   old   is   she? 

A.     I  could  not  tell. 

Q.  Do  not  know  anything  about  that.  What  kind  of  a 
frame  has  she? 

A.  I  only  speak  from  what  I  know;  I  have  dealt  with 
her  for  12  years. 

Q.  From  what  vou  know  of  her,  what  sort  of  frame  has 
she? 

A.     She  is  a  good  ship. 

Redirect   Examination : 

Q.  (Mr.  Robinson).  Then,  if  I  understand  you,  y(m  were 
not  surveying  her  for  the  Inland  Navigation  company  at  all, 
you  represented  the  insurance? 


74  ^timson  Mill  Company  vs. 

A.     Yes  sir. 

Q.     Do  you  know  who  is  their  surveyor,  ordinarily? 

A.     Frank  Walker. 

(Witness  excused  from  the  stand). 

C,  H.  J.  Stoltenberg,  a  witness  called  on  behalf  of  the 
libelant,  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Robinson).  You  are  secretary  and  treasurer  of 
the  Inland   Navigation   company? 

A.     Yes  sir. 

Q.     And  have  been  for  a  number  of  years? 

A.     Yes  sir. 

Q.  And  were  at  the  time  the  Rosalie  came  in  collision 
with  the  Tillicum  and  scow? 

A.     Yes  sir. 

Q.  Have  you  in  your  possession  the  bill  which  was  ren- 
dered by  the  Heffernen  Dry  Dock  company  for  the  repairs 
made  to  the  Rosalie  at  that  time? 

A.     Yes,  I  have. 

Q.     xVnd  was  that  bill  paid  by  your  company? 

A.     It  was. 

Q.  And  have  you  also  the  receipt  of  the  Heffernen  Dry 
Dock  company? 

A.     Yes   sir. 

Q.     And  the  statement  of  the  bill? 

A.     Yes   sir. 

Q.     And  these  are  all  bound  together  there  in  one  paper? 

A.     Yes   sir. 

Mr.  Robinson  :  I  offer  these  papers  identified  by  the  wit- 
ness in  evidence. 

Papers  marked  libelant's  exhibit  "B",  filed  and  returned 
herewith. 

Q.  Mr.  Stolt(»nberg,  do  you  recollect  how  many  days  the 
Rosalie  was  laid  off,  as  a  result  of  this  accident? 

A.     Yes,  from  the  19th  to  the  10th  of  April. 

Q.     Where  does  the  Rosalie  run,  what  is  her  ordinary  run? 

A.     San  Juan  islands. 

Q.     San  Juan  island  route. 

A.     Yes   sir. 

Q.  Does  she  carry  the  mail,  or  did  she  at  the  time  of  the 
accident? 

A.     Yes,  she  is  a  mail  carrier,  has  a  mail  contract. 

Q.  Was  it  necessary  for  you  to  keep  a  boat  on  the  route 
at  that  time? 

A.     Yes  sir. 
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Q.  What  about  the  wages  of  the  crew  of  the  Rosalie 
during  these  eight  days,  were  you  compelled  to  keep  a  crew? 

A.  Yes  sir,  we  have  to  have  a  crew  ou  while  laid  up 
undergoing  repa  i rs. 

(2.     That  is  their  wages  go  ou  during  that  time? 

A.     Yes,  a  certain  number  of  the  crew. 

Q.  I  will  ask  you,  Mr.  Stoltenberg,  if  you  have  had  made 
up  by  your  head  book  keeper,  and  also  have  examined  the 
original  records  yourself,  in  your  office,  and  can  tell  us  in 
the  aggregate  what  amount  of  wages  that  crew  were  paid 
during  the  eight  days? 

A.  We  kept  seven  men  of  the  crew  ou  the  ship  during 
the  eight  days  and  paid  them  $130.80. 

Mr.  Robinson  :  I  offer  this  sheet  showing  the  statement 
taken  from  the  records  of  the  office  as  to  the  crew  and 
amount  paid,   in  evidence. 

Paper  marked  libelant's  exhibit  '^C",  filed  and  returned 
herewith. 

Q.  I  understood  you  to  say  that  it  was  necessary  to  keep 
a  boat  on  that  run? 

A.     Yes. 

Q.     Did  you  put  another  boat  on  the  run? 

A.     Yes  sir.     The  Waialeale. 

Q.  Do  vou  know  what  the  charter  value  of  the  Waialeale 
is? 

]\1r.  Hughes:     I  object  as  immaterial. 

A.     Two    hundred    dollars    per    day. 

ii.     Hhe   belongs   to  your  company? 

A.     Yes  sir. 

(}.  Do  you  know  wliat  the  actual  crew  expense  of  the 
Waialeale   is? 

Mr.  Hughes:     I  object  as  immaterial. 

A.     1140  to  1145  a  day. 

Cross  Exa min ation : 

(I.  (?dr.  Huglies).  What  was  the  W^aialeale  doing  prior 
to  the  time  she  was  put  on  the  run? 

A.     S])are  boat. 

(2.     You  ke])t  her  as  a  spare  boat? 

A.  (Jenerally  as  a  spare  boat;  sometimes  a  regular  run, 
and  sometimes  used  as  a  spare  boat. 

Q.     During  that  period  she  was  not  on  anv  regular  run? 

A.     Xo. 

Q.  And  was  held  and  used  to  till  in  wlieii  tlie  occasion 
aiises  because  of  your  having  to  lay  up  some  other  boat  on 
a  run? 
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A.     Yes   sir. 

Q.  That  is  she  had  no  regular  run,  but  was  used  to  take 
the  place  of  boats  that  had  a  regular  run  during  periods  of 
their  being  laid  up? 

A.     Slie  <lid  not  have  a  regular  run  during  that  time. 

Q.     During  that  period  she  was  used  as  a  spare  boat? 

A.     Yes  sir. 

Q.  And  you  so  used  her  at  this  time  in  consequence  of 
this  injury  to  the  Rosalie? 

A.     Yes  sir. 

Q.  The  Waialeale  was  a  much  larger  ship  than  the 
Rosalie? 

A.     A  little  larger,   I  think. 

Q.  She  used  to  run  between  here  and  the  Sandwich 
Islands? 

A.     She  ran  locally  around  the  Sandwich  Islands. 

Q.  Did  your  company  pay  the  amount  of  this  bill  to  the 
Heffernan  Dry  Dock  company? 

A.     Yes   sir. 

Q.     Did  they  collect  the  amount  of  it  as  insurance? 

A.     I  could  not  state;  I  do  not  remember  about  that. 

Q.     Did  not  you  attend  to  that? 

A.     I  would  have  to  look  at  the  records  first  to  see. 

Q.     To  the  best  of  your  recollection  what  is  the  fact? 

A.     I  could  not  tell  you;  I  would  have  to  look  it  up. 

Q.     You   carried   full   insurance,  didn't  you? 

A.  A  certain  per  centage  of  insurance,  not  full.  We  only 
insured  certain  vessels  for  a  certain  amount. 

Q.     That  was  sufficient  to  cover  this  injury? 

A.     That  I  could  not  tell  you.     I  would  have  to  look  it  up. 

Q,  Do  you  know  whether  the  insurance  companies  accepted 
this  statement  and  this  bill  of  expenditure  as  a  basis  for 
their  settlement? 

A,     That  I  could  not  tell  you. 

Q.  How  long  prior  to  this  time  had  the  Rosalie  been  in 
the  Dry  Dock? 

A.     I  could  not  tell  you. 

Q.  How  long  had  it  been  since  she  had  undergone  any 
repairs? 

A.     I  could  not  tell  you  that. 

Q.     Anybody  about  your  concern   that   would  know? 

A.  I  could  tell  by  looking  at  the  records.  That  is  back 
over  two  years  now. 

Q.     Did  you  give  attention  supervising  the  repairs? 

A.     No  sir. 


The  Inland  Navigation   Company.  77 

Q.  You  do  not  kuow  j)ersonally  what  repairs  were  actu- 
ally  made? 

A.     Not  outside  of  that  bill. 

Q.  And  your  knowledge  is  from  the  fact  that  this  bill 
was  received  and  paid  by  you? 

A.     Yes  sir,  O.  K'd. 

Q.  You  do  not  know  then  whether  it  included  anything 
else  than  the  repairs  necessary  from  the  collision  or  not? 

A.     That  is  not  my  part  of  the  business. 

Q.  The  crew  you  speak  of,  a  list  of  which  was  introduced 
here  as  exhibit  "C",  was  that  the  crew  that  remained  on 
board  the  Rosalie  during  the  period  of  her  repairs? 

A.     Y^es  sir. 

Q.  And  the  crew  that  remained  on  the  ship  rendered  such 
assistance  as  it  could. 

A.     Y"es  sir. 

Q.  And  that  entire  number  was  all  the  time  aboard  the 
Rosalie  and  rendered  such  assistance  and  did  such  work  as 
they  were  re(]uested  to  do  during  the  period  of  repair? 

A.  Y'es,  as  shown  on  that  list;  some  of  the  men  Avere  not 
on  there  all  the  time,  not  the  full  seven.     It  is  shown  there. 

Q.  In  other  Avords,  Avhat  I  am  trying  to  get  at,  these  men 
did  not  do  other  Avork  for  the  company  at  this  time  for  which 
they  were  paid  as  shoAvn  by  this  exhibit? 

A.     No  sir,  they  were  on  this  vessel. 

Q.     And  AA'ere  paid  at  the  rate  of  AAages  shown  here? 

A.     Y^es  sir.  ;• 

(Testimony   of   witness   closed). 

Capt.  James  Fowler,  recalled,  testified  on  behalf  of  the 
libelant  as  folloAvs: 

Q.  (^Ir.  Robinson).  Captain,  shoAA'ing  you  that  part  of 
libelant's  exhibit  "B"  which  purports  to  be  the  bill  from  the 
Heffernan  Dry  Dock  company,  I  will  ask  you  to  examine 
that,  reading  the  heading  and  see  Avhether  that  is  the  bill 
for  repairs  on  the  surv(\v  A\in'(li  you  have  testified  about? 

A.     Y^es  sir,  that  is  the  bill. 

Q.  Does  that  heading  there  describe  the  repairs  you  de- 
scribed, the  same  items  Avhich  you  recommended  should  be 
made  at  the  time? 

A.     Yes  sir. 

Cross  Examination: 

Q.      (^Ir.    Hughes).      I    understood   you    to    say    that   you 
O.  K.W  the  bill."    Do  you  find  your  (>.  K.  on  that' bill? 
A.     No  sir,  not  on  that  one. 
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Q.  Without  having  the  bill  you  O.  K.M,  could  you  speak 
from  memory,  after  this  lapse  of  time,  captain? 

A.     I  remember  the  heading  there  is  exactly  as  the  damage. 

Q.  The  heading,  but  the  items,  you  could  not  remember 
these  after  this  length  of  time? 

A.  I  remember  the  whole  thing.  I  do  not  know  about 
the  items,  I  am  only  looking  at  the  heading  here.  I  believe 
from  what  I  see  there  of  the  time  and  material  that  that  is 
the  bill  that  I  approved. 

(Testimony  of  witness  closed). 

Joshua  Green,  recalled  on  behalf  of  the  libelant,  testified  as 
follows : 

Q.  Mr.  Robinson).  Mr.  Green  is  the  Waialeale  very  much 
the  same  class  boat  as  the  Rosalie  or  not? 

A.  I  expect  the  Waialeale  will  carry  more  than  the  Rosalie 
but  she  will  not  carry  any  more  passengers;  she  will  carry  a 
little  more  freight. 

Q.     Carry  any  more  crew? 

A.  No;  about  the  same  sized  crew.  She  has  more  freight 
capacity,  but  is  not  quite  as  fast  a  boat  as  the  Rosalie.  You 
might  call  h^r  a  little  bigger,  l)ut  they  are  just  about  the  same 
class  with  each  other;  tlie}^  are  in  the  same  trade. 

Q.  What  would  you  say  the  charter  value  of  the  Waialeale 
is? 

Mr.  Hughes:     I  object  as  imnmterial. 

A.  We  have  a  regular  pric^  that  we  fix  on  these  boats ;  char- 
ter at  a  fixed  price. 

Q.     What  is  that  price? 

A.     Two  hundred  dollars  for  the  Waialeale. 

Q.     Wliat  is  the  operating  cost  per  day  of  the  Waialeale? 

A.  Depends  on  the  run  she  is  operating  on.  From  |130  to 
1150,  possibly  flOO  a  day.     About  |135  to  |140  per  day. 

Q.  Mr.  Green,  who  do  you  call  your  company  surveyor ;  who 
ordinarily  does  your  surveying? 

A.     Frank  AValker. 

Q.  Did  Frank  Walker  for  you,  or  ])oth  of  you,  see  this  boat 
when  she  was  in  dry  dock,  and  look  after  the  repairs? 

A,     Yes  sir. 

Q.     Did  you  personally  see  that  the  repairs  were  made? 

A.     Yes  sir. 

Q.     Did  Mr.  W^alker  supervise  it  at  the  time? 

A.  Yes.  I  usually  go  down  to  the  dry  dock  and  see  that 
the  repairs  are  being  made.  When  I  do  not  go  Mr.  Burns, 
our  general  manager  himself  with  Mr.  Frank  Walker  Avhose 
business  it  is  to  see  that  it  is  done.     And  the  underwriters 
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usually  call  in  their  own  surveyor,  which  in  this  instance 
happened  to  be  Capt.  Fowler;  in  some  instances  captain 
Gibbs;  there  are  two  or  three  surveyors  here.  Frank  Walker 
is  our  (V)iiii)any  man,  paid  by  our  compan}^  and  looks  out  for 
the  company's  business. 

Q.  Do  you  know,  or  not,  whether  there  were  any  other  re- 
pairs made  on  the  Rosalie  at  that  time? 

A.  I  think  there  were.  This  bill  covers  the  actual  repairs 
to  the  stem  that  were  caused  by  this  accident  only.  Now  I 
think  there  were  some  other  repairs  made.  When  a  boat  gets 
on  a  dry  dock  for  anything  wrong,  we  fix  up  everything.  The 
accident  must  have  its  own  particular  bill  and  particular  sur- 
vey, and  this  bill  covers  that  accident  in  the  collision  with  the 
Rosalie  and  Tillicum,  nothing  else. 

Cross  Examination: 

Q.  (]Mr.  Hughes).  Mr.  Green,  did  you  have  a  separate 
bill  for  the  other  repairs  made  at  tliis  time? 

A.  Yes,  if  there  were  any  other  repairs  made,  and  I  think 
there  were.  They  were  not  heavy  repairs.  In  fact,  I  think  I 
wrote  you  at  the  time  that  the  whole  bill  amounted  to  about 
five  thousand  dollars.  In  looking  that  uj)  I  found  that  there 
were  some  of  these  repairs  that  had  nothing  to  do  with  this 
collision  at  all.  Probably  repairs  to  the  engine  or  some  part 
of  the  stern,  that  were  not  connected  Avith  this. 

Q.  Did  the  insurance  company  settle  with  you  for  the  in- 
surance, on  the  basis  of  this  bill? 

A.  I  do  not  know  whether  they  did  or  not.  I  do  not  know 
whether  we  have  made  any  insurance  collection  on  that,  but 
if  they  settled  with  us  at  all  it  would  be  on  that  bill. 

Q.     If  you  do  not  know,  your  book  keepers  would  knoAV? 

A.  Yes  sir,  I  suppose  that  they  made  a  claim  for  the  in- 
surance. I  know  it  sometimes  takes  a  year  and  sometimes 
five,  to  ^et  our  collections  from  the  underwriters.  But  in  a 
collision  case  we  never  collect  in  full.  For  instance,  I  might 
say  that  the  Rosalie  is  insured  for  (15%  of  her  value,  of  her 
full  value.  In  case  of  a  claim,  the  underwriters  would  pay  us 
sixty-five  ])er  cent  of  the  damage  in  the  case,  then  they  would 
deduct  one  (luarter  of  that  (\')%  in  a  collision.  You  only  col- 
lect three  fourths  of  your  collision  damage.  You  would  col- 
lect on  65%  less  one  quarter  and  they  would  take  a  third  off 
for  the  new  replacing  the  old.  Which  would  leave  you,  if  we 
put  in  a  claim,  one  (]uarter  of  sixty-five  per  cent  and  tliirty- 
three  and  a  third  ])er  cent  off  that.  So  3^ou  get  from  the  un- 
derwriters a  very  small  portion. 
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Q.  You  mean  three  quarters  of  sixty  five  per  cent,  less 
thirty  three  and  a  third. 

A.     Yes  sir, 

Q.  Now  they  deduct  thirty  three  and  a  third  because  they 
put  in  new  materials  instead  of  old  which  would  make  the 
ship  better  and  stronger? 

A.  They  claim  so,  but  as  a  matter  of  fact  it  is  not,  because 
the  new  material  they  put  in  does  not  last  any  longer  than  the 
balance  of  the  old  material  of  the  vessel;  but  that  is  a  pro- 
vision in  insurance. 

Q.  Do  you  know  whether  this  is  a  correct  bill  of  the  cost 
of  the  repairs  caused  by  this  collision? 

A.  I  am  sure  it  is,  for  both  the  surveyors  O.  K'd  the  bill 
and  that  it  is  absolutely  correct. 

Q.  When  you  speak  of  the  charter  price  you  put  on  your 
boats,  that  is  when  they  are  used  for  a  day  or  two  at  a  time 
on  special  runs? 

A.  Yes,  or  thirty  days  we  probably  would  reduce  it  a  little, 
but  very  little.  We  are  entitled  to  twenty  five  per  cent  profit 
for  the  chartered  boat.  We  have  a  regular  set  price  on  these 
boats  that  we  charter  them  at,  and  we  charter  them  to  out- 
siders the  same  as  we  do  to  the  company  in  any  case. 

Q.  You  find  it  necessary  to  keep  a  boat  like  the  Waialeale 
to  take  the  place  of  the  other  boats  when  they  are  laid  up  for 
repairs  or  acidents  or  anything  of  that  kind? 

A.  Well,  we  do  not  keep  it  for  that  purpose.  We  find  that 
we  have  more  boats  idle  in  the  winter  that  we  cannot  run  than 
in  the  summer.  We  cannot  run  as  many  boats  in  the  winter 
as  in  the  summer;  we  only  keep  as  many  boats  in  the  summer 
as  we  actually  operate  in  the  busy  season.  But  in  a  wider 
sense,  some  of  these  boats  are  necessarily  laid  up,  and  we  find 
it  necessary  to  have  some  of  them  laid  up  pretty  nearly  all  the 
time,  in  order  to  take  care  of  the  mail  routes.  And  all  ex- 
cept three  or  four  months  in  the  summer  time  we  are  having 
a  boat  laid  up.  This  Waialeale  is  on  a  regular  mail  route 
to  Clallam  Bay  and  return,  but  in  the  winter  time  she  prob- 
ably will  be  laid  up  as  a  spare  boat.  Everything  we  have 
now  is  running  except  the  Chippawa  and  possibly  the  City  of 
Everett. 

(Testimony  of  witness  closed). 

Libelant  rests 
Hearing  adjourned. 

Seattle,  Washington.  September  5,  1913. 
Present :     Mr.  Robinson  for  the  libelant.     Mr.  Hughes  for 
the  claimant. 
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Claimant  and  Cross-Libelanfs  Testimony. 

Capt.  E.  W.  Charlesworth,  a  witness  called  on  behalf  of 
the  Claimant  and  cross-libelant,  being  duly  sworn  testified  as 
follows : 

Q.      (Mr.  Hughes).     What  is  your  business? 

A.     Master  mariner. 

Q.     How  long  have  you  been  a  master  mariner? 

A.     Some  14  years. 

Q.  Do  you  hold  a  master's  license  on  the  Inland  Waters  of 
Puget  Sound? 

A.     Yes  sir. 

Q.  How  long  have  you  held  a  master's  license  on  Puget 
Sound  and  tributary  waters? 

A.     Fourteen  years. 

Q.     In  what  service  have  you  been  engaged  during  that  time? 

A.     Master  and  pilot. 

Q.     On  what  waters. 

A.  Puget  Sound  and  the  adjacent  inland  waters;  coast- 
wise to  Cape  Flattery. 

Q.  In  the  month  of  April  1911  of  what  vessel  were  you 
master? 

A.     The  tug  Tillicum. 

Q.  The  tug  Tillicum  belonged  then  and  still  does  to  the 
Stimson  Mill  company? 

A.     Yes  sir. 

Q.  How  long  had  you  been  master  of  the  tug  Tillicum  prior 
to  that  time? 

A.     Since  1903,  the  first  day  of  April. 

Q.     Are  you  still  master  of  the  Tillicum? 

A.     Yes  sir.  ' 

Q.     Who  was  mate  in  1911? 

A.     A.  W.  Anderson. 

Q.  How  long  had  he  been  with  vou  as  mate  on  the  Tillicum 
prior  to  the  8th  of  Ai)ril,  1911? 

A.     I  could  not  tell  you  just  exactly. 

Q.     Is  he  still  with  you  as  mate  of  the  Tillicum? 

A.     Not  now. 

Q.     He  is  not? 

A.     No  sir. 

Q.     You  are  still  master  of  the  Tillicum. 

A.     Yes  sir. 

Q.  The  tug  Tillicum — I  will  ask  you  if  the  following  state- 
ment contained  in  the  libel  as  descriptive  of  the  Tillicum  is 
correct :  She  is  a  steam  tug  87i/>  feet  in  length,  19yo  feet  in 
breadth,  nnd  draft  10  feet  6  inches,  and  160  tons  gross  ton- 
nage? 
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A.     Yes  sir. 

Q,     And  on  April  8th  did  she  have  a  barge  in  tow,  Stim- 
son's  barge  No,  8? 
A.     Yes  sir. 

Q.  The  size  of  that  barge  is  100  feet  in  length  and  28  feet 
in  breadth. 

A.  Yes  100  feet  long  and  28  feet  wide  over  the  outside  of 
everything. 

Q.  Now  you  may  state  whether  you  started  on  the  morning 
of  April  8th  1911  with  the  barge,  Stimson  barge  No.  8,  as  a 
tow,  if  so  from  what  wharf  and  at  what  hour? 

A.  It  was  April  8th  1911,  we  left  the  Standard  Oil  Dock 
at  4  :15  a.  m. 

Q.     How  was  the  barge  made  fast? 

A.     Port  side. 

Q.  State  how  it  was  situated  on  your  port  side?  Lashed  to 
your  ])ort  side? 

A.  Lashed  on  the  port  side  about  thirty  feet  forward  of  the 
Tillicum. 

Q.  The  bow  of  the  barge  was  about  30  feet  forward  of  the 
bow  of  the  Tillicum? 

A.     Yes  sir. 

Q.     What  load  did  the  barge  carry? 

A.     Two  oil  tanks,  oil  cars. 

Q.     Were  they  oil  cars,  tank  cars? 

A.     Yes  sir. 

Q.     On  regular  cars  Avith  tanks. 

A.  I  don't  knoAV  what  you  call  it,  oil  tanks  or  oil  cars. 
The  tanks  are  on  the  cars. 

Q.     How  were  they  loaded  on  there? 

A.  They  are  loaded  on  a  railroad  track  that  runs  on  it, 
on  wheels. 

Q.  A  railroad  track  that  runs  direct  in  the  center  of  the 
barge  and  they  are  run  right  on  that  track  and  made  fast  with 
chains  on  the  track? 

A.     Yes  sir. 

Q.     You  left,  you  say,  at  4  :15. 

A.     4  :15  a.  m. 

Q.     Where  were  you  tow  this  barge  with  the  oil  tanks? 

A.     Mary  svi  lie. 

Q.     What  was  the  weather? 

A.     Thick  fog. 

Q.  Now  you  proceeded  from  the  port  of  Seattle  to  make 
West  Point  light  first,  did  you  not,  on  that  trip? 

A.     Four  Mile  rock. 

Q.     Four  Mile  Rock? 
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A 


Yes. 


Q.  Thero  is  no  light  at  Four  Mile  Rock? 

A,  No  sir. 

Q.  How  do  you  locate  Four  Mile  Rock  in  a  fog? 

A.  By  the  whistle,  get  an  echo  off  the  place. 

Q.  Four  Mile  Rock  is  off  Magnolia  Bluff? 

A.  Yes  sir. 

Q.  What  speed  were  you  running  from  the  time  you  left 
and  got  under  wav  until  vou  picked  up  your  echo  at  Four 

Mile  Rock? 

A.  I  judge  about  five  miles  an  hour. 

Q.  Fog  continuing  all  the  time? 

A.  Yes  sir. 

Q.  What  whistles  did  you  give? 

A.  One  long  followed  by  two  short,  every  minute. 

Q.  Is  that  the  regular  fog  signal  for  a  tug  with  a  tow? 

A.  Yes. 

Q.  Now,  after  picking  up  that  echo  from  Four  Mile  Rock, 

what  did  you  do? 

A.  Slowed  down  to  about  three  miles  an  hour. 

Q.  For  what  ])urpose? 

A.  To  locate  the  position  and  change  course  for  West  Point 

light  house. 

Q.  How  did  you  locate  the  position  in  the  fog? 

A.  By  this  echo  off  the  bluff. 

Q.  Ran  slow  along  there  so  as  to  get  your  echo  from  the 
bluff? 

A.  Yes  sir. 

Q.  And  located  yourself  with  reference  to  West  Point  light 
how  ? 

A.  By  the  sounding  of  the  whistle. 

Q.  And  this  echo. 

A.  Yes. 

Q.  And  you  are  able  to  tell  where  you  are  when  you  lose 
the  echo,  so  that  you  can  <liang(^  your  course  for  W>st  Point? 

A.  Yes  sir. 

Q.  And  so  you  can   round  West  Point. 

A.  Yes  sir. 

Q.  What  course  were  you  on? 

A.  T  do  not  know. 

Q.  Wlio  would  know? 

A.  The  mate,  who  was  steering. 

Q.  The  nmte  is  here? 

A.  Yes  sir. 

Q.  Now,   how  long  after  you  were  running  at  your  slow 
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speed  and  hearing  your  eehos  from  the  bluff,  before  anything 
occurred? 

A.  I  should  judge  in  the  neighborhood  of  about  five  min- 
utes. 

Q.  About  what  speed  would  that  be  that  you  were  running? 

A.  About  three  miles  an  hour,  as  we  slowed  up. 

Q.  What  then  happened,  captain. 

A.  We  really  got  an  echo  dead  ahead. 

Q.  Had  you  heard  any  other  fog  signal  ahead  of  you? 

A.  No  sir. 

Q.  What  echo  did  you  get  ahead  of  you? 

A.  Some  floating  object. 

Q.  An  echo  from  some  floating  object. 

A.  Yes. 

Q.  An  echo  of  what? 

A.  I  judged  a  steamer. 

Q.  I  mean  what  was  it  echoed,  not  what  was  the  object 
from  which  your  echo  came,  but  what  was  it  you  got  the  echo 
of?     You  had  been  getting  echos  from  the  bank? 

A.  Yes. 

Q.  What  echos  did  you  get  from  the  bank,  echos  of  your 
own  whistle? 

A.  Yes,  steam  whistle. 

Q.  What  echo  did  you  get  from  ahead  of  you? 

A.  From  the  whistle. 

Q.  Echo  of  your  own  whistle. 

A.  Yes  sir. 

Q.  Well,  you  got  an  echo  after  you  sounded  your  fog 
whistle,  you  heard  the  echo  ahead  of  you? 

A.  Yes,  from  the  whistle. 

Q.  From  some  object  ahead  of  you? 

A.  Yes. 

Q.  W^hat  did  you  take  that  to  be? 

A.  A  steamer. 

Q.  You  knew  there  could  not  be  any  land  ahead  of  you? 

A.  No  sir. 

Q.  What  did  you  do  as  soon  as  you  got  the  echo  ahead  of 
you? 

A.  Stopped  her. 

Q.  Well,  did  you  signal  to  the  engineer? 

A.  Yes  sir. 

Q.  Wliat  signal  did  you  give? 

A.  Stop  bell. 

Q.  What  is  that? 

A.  One  bell. 

Q.  Did  you  see  any  object  at  that  time  ahead  of  you? 
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A.     No  sir. 

Q.     Who  was  on  the  lookout  with  you? 

A.     I  was  the  only  one  on  the  lookout 

Q.     Where  were  you? 

A.     In  the  pilot  house. 

Q.     Who  else  ^\as  in  the  pilot  house? 

A.     The  mate. 

Q.     Was  he  on  duty  in  the  pilot  house  also? 

A.     Yes  sir. 

Q.  How  is  the  pilot  house  constructed  with  reference  to 
seeing  ahead,  open  windows? 

A.     Open  windows,  yes. 

Q.     The  windows  down? 

A.     Yes  sir. 

Q.  So  that  you  could  see  ahead  of  you,  both  you  and  the 
mate? 

A.  I  do  not  know  how  the  mate's  window  was,  whether 
open  or  not.     I  had  two  windows  down  on  the  port  side. 

Q.  Well,  after  getting  an  echo  from  your  fog  whistle,  did 
you  proceed  until  3^ou  gave  another  fog  whistle?  Did  you 
give  any  other  fog  whistle? 

A.     Yes  sir. 

Q.  In  the  mean  time  did  you  hear  any  fog  whistle  ahead 
of  you? 

A.     No  sir. 

Q.  About  how  long  after  the  first  fog  w^histle  was  it  until 
you  gave  the  second  fog  whistle,  that  is  the  first  one  from 
which  you  got  the  echo  ahead? 

A.     Somewhere  around  a  minute. 

Q.  And  did  you  hear  an  echo  from  ahead  of  yow  from  your 
whistle? 

A.     Yes  sir. 

Q.     What  did  you  do  then,  or  what  happened  then? 

A.  Well,  the  loom  of  the  lights  of  the  Rosalie  loomed  right 
ahead  of  us.     I  gave  full  speed  astern. 

Q.     You  gave  what? 

A.     Full  speed  astern. 

Q.     What  else? 

A.     Immediately  I  gave  a  danger  whistle. 

Q.     What  is  that?  ^ 

A.     Four  blasts  of  the  steam  whistle. 

Q.     Did  the  Rosalie  answer  it? 

A.     Yes  sir, 

Q.  Now  up  to  the  time  you  heard  an  answer  to  your  danger 
Avhistle,  had  you  liearfl  any  whistles  from  the  Rosalie  ahead 
of  you? 
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A.     No  sir. 

Q.     What  was  the  next  thing  you  did? 

A.  Gave  three  blasts  of  the  whistle  notifying  the  man  in 
the  wheelhouse  I  was  going  full  speed  astern, 

Q.  Three  blasts  of  yonr  whistle  would  inform  the  Rosalie 
that  you  were  going  astern  full  speed,  would  it? 

A.     Yes. 

Q.     Now  what  is  the  next  thing  that  occurred? 

A.  Then  followed  the  collision.  The  collision  occurred 
after  the  three  blasts  of  the  whistle. 

Q.  Well,  about  how  long  did  it  seem  to  you  after  she  loomed 
up  and  the  danger  signal  and  three  blasts  were  given,  before 
the  collision? 

A.  Just  a  few  seconds,  a  few  minutes,  I  could  not  tell  just 
how  long  it  was.  That  is  pretty  hard  to  say  just  how  long 
it  did  take.  It  was  not  but  a  very  short  time  after  the  three 
blasts  were  given. 

Q.  About  how  many  seconds  did  it  seem  to  you  to  be.  Of 
course  we  know  you  cannot  tell  very  accurately. 

A.     I  cannot  say  how  long. 

Q.  Well,  about  how  far  away  did  the  Rosalie  appear  to  you 
to  be  when  her  lights  first  came  out  before  you? 

A.  I  cannot  say  that.  It  was  deceiving  in  the  fog,  awfully 
deceiving,  pretty  hard  to  judge  distance  in  the  fog.  A  person 
to  tell  exact  would  have  to  have  a  watch  in  his  hand  all  the 
time. 

Q.  Could  you  tell  whether  at  the  time  or  prior  to  the  time 
of  the  collision,  your  vessel  was  making  stern  way? 

A.     I  did  not  understand  you. 

Q.  Was  your  vessel  going  astern  at  or  prior  to  the  time  of 
the  collision? 

A.     Yes,  she  was  going  astern  before  the  collision. 

Q.     Before  the  collision. 

A.     Yes  sir. 

Q.  About  how  long  before  the  collision,  about  how  many 
seconds  would  you  say,  I  mean,  making  sternway? 

A.  Forty  or  fifty  seconds,  something  like  that.  It  is  hard 
to  tell  the  time. 

Q.     Now  how  could  you  tell  that  she  was  making  sternway? 

A.  The  water  was  leaving  her,  she  was  going  astern ;  you 
could  tell  by  the  foam  in  front  of  us. 

Q,  When  you  are  reversed  full  speed  astern,  how  does  your 
boat,  the  Tillicum,  when  she  has  a  tow  on  her  port  side,  swing? 

A.     Savings  to  starboard;  always  swings  to  starboard. 

Q.     The  tow  this  time  was  on  the  port  side? 

A.     Yes  sir. 
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Q.  How  did  the  Rosalie  appear  to  strike  you,  and  how  did 
the  two  boats  appear  to  act  when  they  came  together? 

A.     Head  on. 

Q.     Yes,  but  were  you  swung  by  the  collision  any? 

A.     Swung  to  starboard,  yes. 

Q.     Swung  bow  on  around. 

A.  Swung  around  after  the  collision  with  the  Rosalie  hit- 
ting heli)ed  swing  her  around. 

Q.  Did  the  collision  appear  to  be  severe,  was  it  a  heavy 
shock? 

A.     Yes  sir. 

Q.     What  did  the  Rosalie  do? 

A.  She  backed  off  in  the  fog,  backed  away  from  us  after 
the  collision  and  proceeded  to  Seattle. 

Q.  Did  she  come  up  and  speak  to  you  again  before  she  pro- 
ceeded to  Seattle? 

A.  She  never  came  near,  she  backed  off  far  enough  so  that 
she  could  hear  us  talk,  but  never  came  near  us  after  the  col- 
lision. 

Q.     But  she  was  near  enough  to  be  in  sight? 

A.  We  could  not  see  her  on  account  of  the  fog;  the  fog 
was  thick. 

Q.     You  could  see  the  lights? 

A.     We  could  see  the  loom  of  her. 

Q.     Which  side  of  you  was  she  on? 

A.     The  starboard  side. 

Q.     And  you  could  hear  lier  officers  speak  to  you? 

A.     Yes  sir. 

Q.     And  ask  you  if  you  were  injured,  did  he? 

A.     I  asked  him. 

Q.     What  did  he  say? 

A.  I  asked  him,  I  says,  are  you  all  right,  captain.  Sam 
Barlow  was  on  her  and  I  knew  him  well,  and  I  says,  are  you 
all  right,  and  he  says  are  you  all  right,  and  I  says  I  am  all 
right  but  you  knocked  the  tank  in  the  bay,  one  of  the  cars 
off  the  scow,  and  they  proceeded  to  Seattle. 

Q.     What  did  you  do  after  that? 

A.     I  turned  the  scow  around  and  proceeded  to  Ballard. 

Q.     Did  you  examine  the  scoav  and  her  cargo  to  see 

A.  We  lashed  the  tanks  in  case  of  any  more  jars  so  that 
we  would  not  lose  them  overboard. 

Q.  Did  you  go  aboard  and  examine  her  before  you  started 
ahead? 

A.     Yes  sir. 

Q.  Now  what  I  want  to  get  at  is,  what  conditioji  you  found 
things  in  right  after  the  collision  on  the  barge? 
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A.  We  found  one  of  the  stanchions  broke  on  the  starboard 
side  of  the  scow ;  all  the  chain  lashings,  eight  lashings  of  chain, 
big,  heavy  galvanized  chain  and  turnbuckles  all  broke,  and  the 
two  front  trucks  of  the  tank  were  lost  off  the  boat  and  one  of 
the  tanks  was  hanging  over  the  end  of  the  barge. 

Q.  In  other  words,  when  the  collision  occurred  the  car 
broke  these  chains  and  went  forward  far  enough  to  drop  the 
front  wheels? 

A.  Yes,  and  they  dropped  off  into  the  bay ;  the  two  front 
axles  dropped  in  the  bay  and  the  wheels  and  the  bunkers. 

Q.     But  the  tank  itself,  did  you  lose  that  off  into  the  bay? 

A.  The  tank  was  hanging  over  in  this  position,  like  that. 
( Showing ) . 

Q.     But  it  did  not  drop  into  the  bay? 

A.     No. 

Q.     It  hung  over  the  edge  of  the  barge? 

A.  After  the  collision  we  lashed  this  tank  on  the  barge  so 
that  we  would  not  lose  it. 

Q.  Captain,  did  you  then,  or  after  you  got  into  Ballard, 
examine  the  front  of  your  barge  to  see  how  the  collision  oc- 
curred? 

A.     Yes  sir. 

Q.     What  was  the  appearance  of  the  front  of  the  barge? 

A.     It  was  all  smashed  up,  smashed  in  in  the  bow. 

Q.  Where  did  the  bow  of  the  Rosalie  strike  the  barge,  what 
part  of  the  barge? 

A.     On  the  starboard  corner. 

Q.     How  near  to  the  extreme  corner? 

A.  I  should  judge  from  two  and  a  half  to  three  feet  from 
the  corner.  I  do  not  know  exactly,  I  never  measured  it,  but 
I  should  judge  about  that,  two  and  a  half  feet. 

Q.     Knocked  off  the  iron  there? 

A.     Yes  sir. 

Q.     Making  a  dent  in  the  barge. 

A.     Yes  sir. 

Cross  Examination: 

Q.  (Mr.  Robinson).     Captain  Charlesworth,  how  much  of  a 

crew  did  you  have  on  that  morning? 

A.  Eight  of  a  crew,  that  is  all  told. 

Q.  How  many  men  were  on  duty? 

A.  Four. 

Q.  Where  were  they? 

A.  Two  in  the  pilot  house  and  two  in  the  engine  room. 

Q.  Tavo  in  the  pilot  house  and  two  in  the  engine  room? 

A.  Yes  sir. 
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Q.  These  tank  cars  were  one  ahead  of  the  other,  single  file, 
on  the  barge,  I  suppose? 

A.     Yes  sir. 

Q.  And  how  near  the  front  of  the  barge  did  they  come,  did 
they  come  right  up  to  tlie  front? 

A.     No  sir. 

Q.     About  how  far  back? 

A.     About  fifteen  feet  from  the  head  end. 

Q.     About  fifteen  feet  from  the  head  end? 

A.     Yes  sir. 

Q.  Then  I  suppose  the  force  of  the  collision  broke  the  lash- 
ing and  ran  them  up  ahead? 

A.     Yes  sir. 

Q.  You  said,  I  believe,  that  the  tug  was  lashed  thirty  feet 
back  of  the  barge,  about? 

A.     Yes  sir. 

Q.     Did  you  mean  the  bow  of  the  tug? 

A.     Yes  sir. 

Mr.  Hughes:  The  tug  was  not  lashed  to  the  barge,  but 
the  barge  to  the  tug. 

Q.     Thirty  feet  ahead  of  the  tug. 

A.  The  barge  was  about  like  this  (showing)  about  thirty 
feet  forward  here. 

Q.  How  far  back  would  it  be  from  the  bow  of  the  tug  to 
your  pilot  house? 

A.     I  never  measured. 

Q.     Just  guess  at  it,  just  give  what  you  think  is  right. 

A.     About  twelve  feet. 

Q.  And  you  stood  in  the  pilot  house  above  the  water,  cap- 
tain, aliout  how  high  would  your  head  be  from  the  water, 
standing  in  the  pilot  house? 

A.  Sixteen  feet,  something  like  that;  she  has  a  pretty  high 
pilothouse. 

Q.  How  high  would  these  tank  cars  be  set  up  on  deck  there? 
Could  you  see  over  the  top  of  these  cars? 

A.     Yes. 

Q.  How  high  does  the  barge  stand  out  of  the  water  when 
she  is  loaded? 

A.     When  she  is  heavy  loaded? 

Q.     As  she  was  then. 

A.     About  four  feet  aft  and  six  feet  forward. 

Q.     How  high  is  the  tank  car? 

A.  It  wouhl  be  about  14  feet  to  the  top  from  the  water's 
edge. 

Q.     You  are  counting  the  tank  and  the  barge  now? 
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A.  Yes  sir.  It  is  up  high  enough  so  that  I  can  look  clear 
of  it  from  the  pilot  house,  I  can  look  over  the  barge. 

Q.     That  is  with  the  cars  on  it. 

A.     Yes,  with  the  cars  on  it. 

Q.  You  would  not  be  much  more  than  able  to,  just  about 
look  over  it? 

A.     You  have  got  plenty  of  room  to  look  over  it. 

Q.     There  was  nobody  on  the  barge  at  all,  was  there? 

A.     No  sir. 

Q.     Now  did  you  have  any  light  on  the  barge? 

A.     Yes  sir. 

Q.     What  was  it? 

A.     Red  light. 

Q.     Where  was  it? 

A.     On  the  port  corner,  forward,  port  bow. 

Q.     Not  in  the  middle? 

A.     No  sir. 

Q.  Now  you  said,  I  believe,  that  you  were  making  about 
five  miles  an  hour  on  this  morning,  from  the  Standard  Oil 
dock  up  to  the  vicinity  of  somewhere 

A.     I  should  judge  somewheres  about  five  miles  an  hour. 

Q.     I  suppose  that  was  about  as  good  as  you  could  do? 

A.     That  is  the  best  she  could  do,  is  five  miles  an  hour. 

Q.  And  then  you  were  stopped  for  how  long?  Were  you 
stopped  or  going  slow,  rather,  for  about  how  long? 

A.     We  slowed  down  in  the  neighborhood  of  five  minutes. 

Q.  Was  that  for  the  purpose  of  getting  an  echo,  as  I  un- 
derstood? 

A.     Yes  sir. 

Q.  What  kind  of  whistles  were  you  blowing  to  get  that 
echo? 

A.     Fog  whistles. 

Q.  You  were  getting  echos  from  one  long  and  two  short 
blasts? 

A.     Yes  sir. 

Q.     Did  you  blow  any  signal  whistle  at  any  time? 

A.     No  sir. 

Q.     Did  you  hear  any  other  boats  around  there  at  all? 

A.     No  sir. 

Q.  And  throughout  all  this,  or  near  the  time  of  the  acci- 
dent, the  only  whistles  you  heard  were  the  whistles  of  your 
own  boat  and  the  danger  signal  of  the  Eosalie  about  the  time 
you  came  together? 

A.     Yes  sir. 

Q.  What  did  you  do  when  you  got  that  echo  that  you  tes- 
tified to,  the  first  time? 
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A.     Stopped  the  boat. 

Q.     Tliat  is,  you  mean  you  stopped  the  engines. 

A.     Stopped  the  engines,  yes. 

Q.  And  then  you  drifted  along  until  you  got  the  second 
echo? 

A.     Yes  sir. 

Q.     Then  what  did  you  do? 

A.     Full  speed  astern. 

Q.  How  far  do  you  think  3'^ou  could  see  that  night,  cap- 
tain, to  get  the  loom,  how  far  do  you  think  she  was  away  when 
you  first  saw  her,  the  Rosalie? 

A.  I  should  judge  about  200  feet  when  I  got  the  first  loom, 
first  sight  of  her.  I  could  not  say  exactly,  it  is  hard  to  say 
the  distance  in  the  fog. 

Q.  We  all  understand  that,  captain.  Was  it  an  especially 
heavy  fog  or  an  average  fog? 

A.     Ordinary  fog. 

Q.  Of  course  it  was  too  early  to  get  any  light  from  the 
morning? 

A.     Just  breaking  at  5  :15  in  the  morning. 

Q.  Do  you  know  accurately  when  that  collision  happened, 
when  you  say  5:15,  do  you  know  to  the  minute? 

A.     In  the  i)ilot  house  in  the  Tillicum,  by  our  clock,  yes. 

Q.     That  Avas  the  time  by  your  clock? 

A.     Yes  sir. 

Q.  Now,  captain,  you  were  asked  about  their  standing  by 
there.     There  was  not  anything  that  could  be  done? 

A.     No  sir. 

Q.  You  do  not  mean  to  convey  the  idea  that  they  went  into 
Seattle  and  deserted  you,  or  anything  like  that? 

A.     No  sir. 

Redirect  Examination: 

Q.  (]Mr,  Hughes).  Could  you  tell  about  how  far  you  were 
southeast  of  West  Point  light  when  this  collision  occurred? 

A.  I  judge  a  mile  and  a  half  or  two  miles.  I  have  no  idea 
exactly  how  far  it  was. 

Q.     No  way  of  telling  exactly? 

A.     No  sir. 

Q.     But  you  did  note  the  time,  did  you? 

A.     Yes  sir,  5  :15  a.  m. 

Q.     By  your  pilot  house  clock? 

A.     Yes  sir. 

(Witness  excused). 

A.  W.  Anderson,  a  witness  called  on  behalf  of  the  Claimant 
and  cToss-libelant,  being  duly  sworn,  testified  as  follows: 
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Q.  (Mr.  Hughes).     What  is  your  business? 

A.  Master  mariner. 

Q.  How  long  have  you  held  a  master's  license? 

A.  One  year. 

Q.  How  long  have  you  held  a  mate's  license? 

A.  I  had  a  mate's  license  about  three  years,  I  believe. 

Q.  Three  years  prior  to  that? 

A.  Then  I  had  a  mate  and  pilot's  license  after  that. 

Q.  What  I  want  to  get  at  is,  since  you  first  had  a  mate's 
license? 

A.  About  seven  years. 

Q.  About  seven  years  and  then  after  that  for  about  three 
years  you  had  a  mate's  and  pilot's  license? 

A.  Two  years,  yes. 

Q.  And  then  you  got  a  master's  license? 

A.  Yes. 

Q.  In  what  waters? 

A.  Puget  Sound  and  tributaries  and  to  Cape  Flattery. 

Q.  You  were  mate  on  the  tug  Tillicum  on  April  8th,  1911? 

A.  Yes  sir. 

Q.  How  long  prior? 

A.  Two  years  and  a  half  or  two  years  and  a  quarter. 

Q.  How  long  were  you  on  the  tug  Tillicum  altogether? 

A.  I  was  on  there  about  nine  years  before  that. 

Q.  In  other  capacities? 

A.  Yes  sir. 

Q.  What  are  you  on  now? 

A.  I  am  on  the  La  Paloma. 

Q.  What  boat  is  that? 

A.  Belongs  to  the  Stimson  Mill  company. 

Q.  Is  it  a  tug  boat? 

A.  Kind  of  a  tug,  yes. 

Q.  Will  vou  state,  captain,  what  occurred  on  the  morning 
of  April  8th,  1911? 

A.  Well,  at  4 :15  we  left  the  Standard  Oil  dock. 

Q.  Having  what  in  tow? 

A.  The  oil  scow  number  8. 

Q.  How  was  she  lashed  to  the  Tillicum? 

A.  On  the  port  side,  about  thirty  feet  forward. 

Q.  That  is  her  bow  was  about  30  feet  forward  of  the  bow 
of  the  Tillicum? 

A.  Yes  sir. 

Q.  What  cargo  did  she  have? 

A.  Two  tanks  of  oil. 

Q.  How  were  they  loaded  on  the  barge? 

A.  Well,  they  were  a  little  bit  aft  of  amidships,  so  that 
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the  forward  end  of  the  scow  would  be  higher  than  the  aft  end. 

They  generally  tow  better  that  way,  one  end  higher,  the  end 

going  ahead  is  always  higher. 

Q.  Was  there  a  railroad  track  constructed  on  the  barge  on 

which  these  cars  were  run? 

A.  Yes  sir. 

Q.  How  were  they  made  fast? 

A.  With  chains  lashed  to  the  stanchions. 

Q.  How  many  chains  and  what  kind  of  chain  lashings? 

A.  Galvanized  chains,  about  three  quarters  to  one  inch, 
something  like  that. 

Q.  How  many  chains  were  there? 

A.  Four  on  a  side  and  on  each  end.  Two  on  each  side  of 
each  car. 

Q.  What  was  the  weather? 

A.  Foggy. 

Q.  What  were  you  doing? 

A.  I  was  at  the  wheel. 

Q.  You  were  at  the  wheel? 

A.  Yes  sir. 

Q.  In  the  pilot  house,  of  course. 

A.  Yes  sir. 

Q.  Was  your  window  down? 

A.  Yes  sir. 

Q.  Any  obstruction  to  your  vision  ahead  and  on  either 
quarter? 

A.  No  sir.     Nothing  except  the  window  frames  you  know. 

Q.  And  how  high  is  the  pilot  house  above  the  water? 

A.  Oh,  approximately  16  feet. 

Q.  That  is  the  floor  of  the  pilot  house? 

A.  No. 

Q.  The  windows? 

A.  The  windows. 

Q.  So  that  your  vision  would  carry  you 

A.  About  eighteen  feet. 

Q.  About  18  feet  above  the  water. 

A.  Yes  sir. 

Q.  Did  you  testify  that  there  was  a  fog  that  morning? 

A.  Yes  sir. 

Q.  What  kind  of  a  fog,  dense  or  ordinary? 

A.  Ordinary  fog. 

Q.  What  whistles  were  given  by  the  Tillicum  as  you  pro- 
ceeded that  morning? 

A.  Tow  whistles,  fog  whistles. 

Q.  What  whistle  is  that? 

A.  One  long  and  two  short  blasts. 
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Q.     At  what  intervals? 

A.  Well,  about  every  minute,  approximately;  perhaps  a  lit- 
tle sooner,  but  it  would  be  every  minute. 

Q.  About  what  rate  of  speed  would  you  say  you  were  pro- 
ceeding until  you  reached  the  vicinity  of  Four  Mile  Rock? 

A.     Oh  about  four  and  a  half  to  five  miles. 

Q.     What  occurred  then? 

A.     After  reaching  Four  ^lile  Rock? 

Q.     Yes  sir. 

A.  Well,  before  we  got  to  I'our  Mile  Rock,  we  were  listen- 
ing for  echos,  and  after  we  got  the  echos  why  then  we  slowed 
down. 

Q.     About  what  rate  of  speed  did  you  reduce  to? 

A.     Oh,  about  three  miles. 

Q.     What  was  the  object  of  that? 

A.     To  get  our  bearings. 

Q.  Is  that  necessary  in  going  j>]ong  past  Four  Mile  Rock 
and  from  there  to  West  Point  in  a  fog  with  a  tow,  and  if  so 
for  what  purpose? 

A,  It  is  not  particularly  necessary,  they  don't  all  do  it, 
but  for  protection,  but  they  generally  do  it. 

Q.     What  is  the  object  of  it?     I  want  you  to  explain  it. 

A.  So  that  in  case  the  tide  or  something  happened  to  set 
in  one  direction  or  the  other,  you  will  not  run  on  the  beach. 

Q.  But  with  the  echos  you  can  tell  when  the  echos  begin 
to  disappear  about  how  close  you  are  to  West  Point,  is  that 
it? 

A.  Yes,  you  can  find  out,  then  when  you  begin  to  leave 
Four  Mile  Rock  you  see  the  ccIk^s  begin  to  disappear  then 
and  after  that  they  begin  to  get  quite  dense  and  you  can  haul 
around  for  West  Point. 

Q.     You  mean  faint,  don't  you? 

A.     Yes  sir. 

Q.     After  the  echoes  begin  to  get  faint. 

A.     Yes  sir. 

Q.  So  that  you  can  only  hear  i  !iei>i  slightly,  then  you  know 
you  are  getting  out  where  you  can  haul  around? 

A.     Yes  sir. 

Q.  What  is  the  course  as  you  go  before  Four  Mile  Rock, 
before  you  make  the  turn? 

A.     West  by  north  half  north. 

Q.  And  at  what  point,  how  near  West  Point  light,  do  you 
change  your  course? 

A.  Oh,  approximately,  in  a  fog  it  would  be  about  a  mile 
and  a  half  or  a  mile  and  three  quarters  from  West  Point. 

Q.     Passing  along  a  little  further,  so  that  I  do  not  forget 
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it,  were  you  at  this  point  where  you  change  your  course  be- 
fore the  collision  occurred  that  i'.»  )ruing? 

A,     No  sir. 

Q.  You  had  not  reached  it.  Now  about  how  far  had  you 
heard  the  echos  from  the  shore  as  you  were  passing  Four  Mile 
Rock  that  morning,  had  you  lost  the  echos  yet  from  the  shore? 

A.     No  sir. 

Q.     Before  this  collision  occurred? 

A.     No  sir, 

Q.  Did  you  hear  any  fog  signal  from  the  vessel  ahead  of 
you  ? 

A.     No  sir. 

i}.  Or  in  any  direction  from  you  as  you  passed  along 
there? 

A.     No  sir. 

Q.     Just  prior  to  the  collision,  for  ten  or  fifteen  minutes? 

A.     Nothing  but  the  light  house. 

Q,     You  heard  the  light  house  signal,  did  you? 

A.     Yes  sir. 

Q.     You  can  always  recognize  that,  can  you? 

A.     Yes  sir. 

Q.  Well,  what  was  the  first  indication  that  you  got  that 
morning  that  there  was  any  object  ahead  of  you  in  the  water? 

A.  Well,  we  got  the  echo  pretty  near  dead  ahead,  or  ap- 
proximately dead  ahead,  a  faint  echo. 

Q.     What  was  that  an  echo  of? 

A.     That  was  from  our  whistle. 

Q.  Did  it  sound  as  though  it  were  faint  and  some  distance 
off? 

A.     Yes  sir. 

Q,  What  did  you  do,  what  was  the  first  thing  that  the 
captain  did? 

A.     Slowed  down,  sir. 

Q.     That  is  he  gave  a  bell  to  the  engineer? 

A.     Yes  sir. 

Q.     To  sloAv  down. 

A.     Yes  sir. 

Q.  Could  you  tell  by  the  movement  of  the  vessel  that  the 
engineer  had  slowed  down? 

A.     Yes  sir. 

Q.     Now  tell  what  happened  after  that? 

A.  Well  then,  after  he  slowed  down,  we  blowed  the  towing 
whistle  again. 

Q.  Were  you  both  watching  ahead  to  see  if  you  could  ob- 
serve her  or  see  any  object? 

A.     Yes  sir. 
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Q.  Did  you  see  or  hear  anything  before  you  gave  your  next 
fog  whistle? 

A.     No  sir. 

Q.     You  gave  a  second  fog  whistle.     Did  you  get  an  echo? 

A.     Yes  sir. 

Q.     Was  there  any  answer  to  your  fog  whistle? 

A.     No  sir. 

Q.     What  was  the  next  thing  that  occurred,  captain? 

A.     The  next  thing  the  captain  rang  the  bells  to  back. 

Q.  Did  you  see  any  glimmer  of  light  ahead  at  the  time  that 
he  gave  that  bell,  did  you  yourself  see  any  glimmer  of  light 
when  he  gave  that  bell? 

A.  The  captain  says,  there  are  some  lights.  I  just  com- 
menced to  see  them  about  the  same  time,  after  he  spoke. 

Q.  And  was  that  the  time  he  gave  the  bell  to  go  full  speed 
astern  ? 

A.     Yes  sir. 

Q.     What  was  the  next  thing  he  did? 

A.     Gave  four  blasts  of  the  whistle. 

Q.     W^hat  signal  is  that  at  sea? 

A.     It  is  a  danger  signal. 

Q.     Was  that  answered? 

A.     Yes  sir. 

Q.     Were  the  lights  coming  closer  all  the  time? 

A.     Yes  sir. 

Q.  What  lights  did  you  take  them  to  be,  the  range  lights 
of  the  ship,  mast  head  lights. 

A.     Masthead  lights,  yes. 

Q.  Did  the  vessel  ahead  of  you  make  any  answer  to  your 
danger  signal? 

A.     Yes  sir. 

Q.     W^hat  answer? 

A.     He  blew  a  danger  signal. 

Q.     That  is  four  blasts. 

A.     Yes  sir. 

Q.  Now  were  these  the  first  blasts  that  you  heard  from  the 
ship  ahead  of  you? 

A.     Yes  sir. 

Q.     Wliat  was  the  next  thing  that  happened? 

A.     Then  the  captain  blew  three  whistles. 

Q.     The  captain  of  the  Tillicum? 

A.     Yes  sir. 

Q.     What  was  that  signal? 

A.     Signifying  that  we  were  going  full  speed  astern. 

Q.     And  what  is  the  next  thing  that  happened? 
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A.  Well  then,  just  about  that  same  time  the  collision  hap- 
pened. 

Q.  The  collision  followed  quickly  after  the  last  signal,  did 
it? 

A.     Yes  sir. 

Q.  How  did  that  collision  appear  to  you,  describe  it  the 
best  you  can,  captain,  was  there  much  shock  to  it? 

A.     Not  such  a  great  shock. 

Q.     Not  on  your  boat? 

A.     No  sir. 

Q.  Can  you  tell  from  the  examination  that  you  made  after- 
wards how  much  shock  there  was  to  the  barge? 

A.  Well,  that  is  pretty  hard  to  answer.  It  parted  all  our 
lines. 

Q.     Broke  these  chains,  didn't  it? 

A.     Broke  the  chains,  yes. 

Q.     What  happened  to  the  car? 

A.  Well,  the  cars  ran  ahead  then.  You  see  there  are  blocks 
on  the  track,  two  blocks  at  the  ends  on  each  track,  each  end 
of  the  cars,  besides  the  chains.  The  head  car  here  was  jumped 
right  over  or  knocked  them  out,  I  would  not  say  positive, 
whether  she  jumped  over  or  knocked  the  blocks  out  of  the 
head  end. 

Q.     You  mean  the  car. 

A.     Yes,  the  front  wheels. 

Q.     The  car  either  jumped  over  or  knocked  them  out. 

A.  Yes  sir.  And  the^^  ran  out  over  the  end  of  the  scow, 
the  first  car,  and  the  head  truck  dropped  off  and  went  in  the 
bay. 

Q.  That  you  discovered  after  you  had  time  to  examine  it, 
of  course. 

A.     Yes  sir. 

Q.  Now  how  was  your  boat  swinging  at  the  time  and  just 
prior  to  the  collision,  was  she  going  straight  ahead  or  was  she 
swinging? 

A.     Swinging. 

Q.     Was  slie  going  ahead  or  astern? 

A.     Going  astern. 

Q.     Whicli  way  was  she  swinging? 

A.     Well,  her  bow  was  swinging  to  starboard. 

Q.  W^hat  effect  did  the  collision  have  on  her  swinging  to 
starboard  ? 

A.     It  helped  swing  her  so  much  faster. 

Q.  How  long  (lid  the  two  vessels  seem  to  be  together,  how 
long  did  the  bow  of  the  Rosalie  appear  to  be  in  contact  with 
the  barge? 
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A.     Just  a  few  seconds. 

Q.  Did  the  bow  of  the  Rosalie  appear  to  pass  in  front  of 
you  as  you  swung  around? 

A.  Well,  she  did  not  exactly  appear  to  go  ahead  of  us  to 
speak  of.  She  just  simply  kind  of  hit  us,  and  we  kept  on 
swinging  and  she  just  al)out  8t  )^>ped  just  about  that  same 
time. 

Q.     Did  she  back  off  then? 

A.     Yes  sir. 

Q,  Now  which  side  of  her  were  you  on  after  the  collision 
when  she  backed  away? 

A.     On  the  starboard  side. 

Q,     Your  port  side  was  on  her  starboard  side? 

A.     Yes  sir, 

Q.  And  did  you  observe  the  lights.  West  Point  light,  could 
you  tell  from  the  West  Point  light  which  way  you  were  headed 
after  the  collision  occurred  and  swung  around? 

A.  Well,  I  heard  the  West  Point  light  fog  signal;  it 
sounded  off  on  our  port  side. 

Q.     So  that  you  would  be  heading  which  way? 

A.     Toward  the  beach, 

Q.     You  stopped  finally,  did  you? 

A.     Yes  sir. 

Q.  Did  the  captain  give  the  signal  to  stop  after  the  ves- 
sels were  entirely  clear? 

A,     Yes  sir. 

Q.  And  at  that  time  you  swung  around  so  that  you  would 
be  hea fling  toward  the  beach  and  the  Rosalie  was  on  your 
port  side? 

A.     Yes  sir. 
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You  were  on  the  starboard  side  of  the  Rosalie,  were  you? 

Yes  sir. 

That  is  after  the  collision. 

Yes  sir. 

And  after  the  two  vessels  had  parted  and  backed  off 


Yes  sir. 

I  think  you  testified  that  your  vessel  was  making  stem- 
at  the  time  the  collision  occurred,  have  you? 
Yes  sir. 

How  could  you  tell  that? 

By  the  wake  of  the  water  going  ahead  of  the  bow. 
Did  you  notice  it  prior  to  the  collision? 
No  sir. 
Wlien    did    you    first   notice    the   water    was   churning 


ahead  of  you,  the  wake  of  the  water? 
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A.     Just  before  the  Rosalie  hit  us. 

Q.     The  first  you  observed  that. 

A.  Yes  sir.  It  was  after  I  saw  her  lights,  then  of  course 
when  she  got  up  right  close  I  happened  to  look  dow^n  toward 
the  scow — she  was  going  to  hit  us,  you  could  tell  by  that  time 
where  she  was  going  to  hit,  and  I  looked  over  the  scow  there 
on  that  side. 

Q.     You  could  see  the  water  there? 

A.     Yes  sir. 

Q.  And  that  was  the  first  time  that  you  had  observed  that 
the  water  was  churning  ahead  of  you? 

A.     Yes  sir. 

Q.  Could  you  tell  from  the  action  of  the  boat,  in  your  ex- 
perience on  the  boat,  whether  she  was  going  astern  prior  to 
the  time  or  not.     Or  did  not  you  give  it  attention? 

A.  I  did  not  give  it  much  attention,  although  I  know  she 
was  backing. 

Q.     You  knew  that  she  was  backing? 

A.  Yes  sir.  I  could  feel  i*  on  ^he  Avheel  that  the  water  was 
working  on  that  side,  taking  it  on  the  rudder,  you  can  tell 
it.  But  I  never  gave  it  a  thought  as  far  as  that  goes,  when 
she  got  so  close  as  that  I  took  observations  to  see  where  she 
was  going  to  hit  first. 

Q.  One  way  you  have  of  knowing  that  she  was  going  astern 
was  when  you  looked  down  to  see  whether  she  was  going  to 
strike  you  and  where,  and  you  noticed  as  she  approached  and 
just  before  she  struck  you  that  the  water  was  running  away 
from  you  in  front? 

A.     Yes  sir. 

Q.     The  white  foam  of  the  water. 

A.     Yes  sir. 

Cross  Examination : 

Q.  (Mr.  Robinson).  Mr.  Anderson,  I  did  not  quite  under- 
stand the  way  these  vessels  brought  up  after  the  collision. 
You  say  that  she  was  on  your  port  after  the  collision? 

A.     Yes  sir. 

Q.  That  is  the  barge  would  be  between  vou  and  the  Rosalie 
then? 

A.  Well,  kind-of,  in  a  way,  but  the  barge,  you  see  the  head- 
lines broke  when  she  hit  the  barge  she  kind  of  swung  out  and 
around  at  the  same  time. 

Q.      (Mr.  Hughes).     The  barge,  did  you  mean? 

A.  Yes.  You  see  the  barge,  the  two  spring  lines  and  the 
head  line  were  broke  and  that  let  the  scow  swing  away  from 
the  bow  of  the  Tillicum,  about  that  position,  like  that   (show- 
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ing).  You  see  this  was  the  barge  up  here,  and  as  soon  as 
they  broke  we  kind  of  swung  further  in  that  direction,  out 
like  that. 

Q.  You  mean  the  bow  of  the  barge  swung  away  from  the 
bow  of  the  Tillicum? 

A.     Yes  sir. 

Q.  ( Mr.  Robinson ) .  Well  then  the  Tillicum  and  the  barge, 
speaking  generally,  appeared  to  be  on  the  starboard  side  of 
the  Rosalie  a  little,  after  the  collision,  didn't  they? 

A.     Yes. 

Q.  And  you  got  that  echo  out  in  front  as  you  testified. 
What  did  you  think  it  came  from? 

A.     Expected  some  vessel  or  some  object  ahead  of  us. 

Q.  You  knew  there  had  to  be  something  on  the  water,  a 
vessel  or  something  else,  didn't  you? 

A.     Yes  sir. 

Q.     Could  not  have  been  anything  else  give  you  that  echo? 

A.     No  sir. 

Q.  You  had  been  listening  for  these  echos  right  along  un- 
til just  before  the  collision,  hadn't  you? 

A.     Yes  sir. 

Q.     On  the  Bluff. 

A.     Yes  sir. 

Q.     Seeing  whether  they  were  going  to  disappear  or  not. 

A.     Yes  sir. 

Redirect  Examination: 

Q.  (jSIr.  Hughes).  I  do  not  think  I  asked  you,  captain, 
did  you  examine  afterwards  the  bow  of  the  barge  to  see  how 
she  was  injured,  and  where,  where  the  bow  of  the  Rosalie 
struck  her? 

A.     Yes  sir,  I  did. 

Q.     Tell  about  that. 

A.  Well,  I  noticed  that  there  was  quite  a  hole  cut  there, 
the  planks  were  badly  smashed  up  at  that  particular  spot. 

Q.     What  part  of  the  bow  of  the  barge  was  struck? 

A.     Starboard  corner,  sir. 

Q.     About  how  near  the  extreme  corner? 

A.     Two  feet  and  a  half. 

Q.  Then  in  addition  to  ])reaking  the  chains  that  held  the 
cars,  caused  the  cars  to  forge  forward  and  hang  over  the  bow 
of  the  barge,  the  collision  also  broke  the  lines  with  which 
the  barge  was  also  fast  to  the  Tillicum  forward? 

A.     Yes  sir. 

Q.     So  that  only  the  aft  lines  held  the  barge  to  the  Tillicum? 

A.     Yes  sir. 
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Q.  Of  course  you  had  to  go  aboard  the  barge  to  make  her 
fast  again,  before  you  went  on  around  to  Ballard? 

A.     Yes  sir. 

Q.  And  you  made  the  cars  fast  also  so  that  they  would 
not  fall  off? 

A.     Yes  sir. 

Q.  And  you  never  recovered  the  forward  trucks  of  the  cars, 
did  you? 

A.     No  sir. 

Q,  I  forgot  to  ask  the  captain,  but  you  may  be  able  to 
answer,  who  Avas  your  chief  engineer  at  that  time? 

A,     Mr.  LaBonte. 

Q.     Do  you  know  whether  he  was  on  duty? 

A.     No,  he  was  not. 

Q.     He  was  not. 

A.     No  sir. 

Q.     Do  you  know  what  has  become  of  him? 

A.     No  sir, 

Q.     He  is  out  of  the  country,  however? 

A.     I  could  not  say.     I  have  not  seen  him  for  sometime. 

Q.  (Mr.  Robinson).  Mr.  Anderson,  how  much  higher  would 
these  cars  be  at  the  front,  would  they  stand  from  the  water 
at  the  head  car  than  the  rear.  You  said  they  would  stand 
on  an  incline  on  account  of  the  barge  being  higher  in  front? 

A.     Yes. 

Q.     How  much  higher  would  it  be? 

A.     About  three  feet,  sir. 

Q.     About  three  feet? 

A.     Yes. 

Q.  About  how  high  would  you  think  the  front  of  the  front 
car  would  be  from  the  water? 

A.     About  fourteen  feet. 

Q.     How  much  of  that  would  be  the  barge  itself? 

A.     About  five  feet. 

Q.  As  1  understand  these  were  the  ordinary  tank  ears  that 
we  see  going  along  the  railroads? 

A.     Yes. 

Q.     Oil  cars. 

A.     Yes  sir. 

Q.  You  have  been  on  the  tug  Tillicum  when  she  was  tow- 
ing a  scow  laden  as  this  one  was,  I  presume? 

A.     Yes  sir. 

Q.  When  the  tug  would  be  put  full  speed  astern  she  would 
swing,  would  she  not? 

A.     Yes  sir. 

Q.     And  would  swing  to  starboard,  would  she? 
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A.     Yes  sir. 

Q.  Would  she  swing  very  fast  under  these  conditions  or 
would  it  be  slow,  or  would  she  come  around  pretty  lively, 
loaded  as  you  were  that  night? 

A.     Not  so  very,  no  sir. 

Q.  Would  it  change  the  direction  quite  a  good  deal  before 
you  got  sternway,  actual  sternway  on  the  whole  business,  do 
you  understand  what  I  mean? 

A.     Yes.     Well,  approximately  three  points. 

Q.     Approximately  three  points. 

A.     Yes  sir. 

Q.     You  say  you  saw  white  water  about  your  bow? 

A.     Yes  sir. 

Q.  Did  you  see  it  all  the  way  back?  Or  did  you  see  it  at 
bow  of  the  barge  do  you  mean? 

A.  Well,  on  the  starboard  side  of  the  barge  right  ahead  of 
the  boat. 

Q.     Right  ahead  of  the  boat. 

A.     Yes  sir. 

Q.     This  barge  has  got  a  square  end,  has  it  not? 

A.     Yes  sir. 

Q.     Square  barge,  rectangular? 

A.     Yes  sir. 

Q.  (Mr.  Hughes).  Did  you  look  down  at  the  water  at  the 
side  of  the  Tillicum? 

A.  No  sir.  I  remember  just  ahead  of  her  bow  and  along- 
side that  scow  on  the  starboard  side  of  the  scow. 

Q.     How  did  the  water  appear? 

A.  Well,  it  appeared  to  be  broken  up,  you  know,  bubbling 
up  from  the  scow. 

Q.  Would  that  appearance  have  been  caused  by  the  water 
from  the  Eosalie? 

A.     No  sir. 

Q.     Why  not,  state  your  reasons? 

A.  Because  it  would  come  toward  us  from  the  Rosalie  in- 
stead of  leaving  us. 

Q.  (Mr.  Robinson).  That  water  would  be  forty  feet  ahead 
of  you,  about  forty  feet  to  the  bow  of  the  scow,  would  it  not, 
from  where  you  were  standing? 

A.     Yes  sir, 

Q.     All  of  that. 

A.     Approximately. 

Q.  And  do  you  mean  to  say  you  could  tell  which  direction 
water  was  going  forty  feet  ahead  of  you  in  this  fog? 

A.     Yes  sir. 

(Witness  excused). 
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W.  A.  KousE,  a  witness  called  on  behalf  of  the  Claimant  and 
cross-libelant,  being  duly  sworn,  testified  as  follows: 

Q.      (Mr.  Hughes).     What  is  your  business? 

A.     Marine  engineer. 

Q.     How  long  have  you  been  a  marine  engineer? 

A.     About  fourteen  years. 

Q.     Were  you  an  engineer  on  the  tug  Tillicum  on  April  8th? 

A.     Yes  sir. 

Q.  Were  you  on  duty  on  the  morning  of  the  8th  of  April, 
1911,  at  the  time  the  collision  occurred  that  has  been  referred 
to  in  the  testimony  of  the  other  witnesses? 

A.     Yes  sir. 

Q.     Who  was  chief  engineer? 

A.     A  man  by  the  name  of  LaBonte. 

Q.     Do  3  on  know  where  he  is? 

A.     No  sir,  I  do  not. 

Q.     He  is  not  here? 

A.     Not  that  I  know  of. 

Q.     Where  was  he  at  that  time? 

A.     He  was  in  his  room. 

Q.     He  would  be  in  his  bunk  at  that  hour? 

A.     Yes  sir. 

Q.     And  you  were  the  engineer  on  duty? 

A.     Yes  sir. 

Q.  From  the  time  you  left  the  Standard  Oil  dock  until  the 
collision  occurred? 

A.     Yes  sir. 

Q.  After  you  got  under  way,  what  speed  was  maintained 
until  you  approached  Four  Mile  Ilock? 

A.  I  do  not  know  what  speed  the  boat  makes;  I  am  not 
supposed  to  know  that.  We  were  not  running  her  full  speed 
— that  would  be  the  pass-over  and  wide  open.  But  if  she  was 
making  five  miles  an  hour  we  could  run  her  up  to  six,  there 
would  be  that  much  difference  between  that  and  full  speed. 

(2-     It  would  be  four-fifths  to  five-sixths. 

A.     It   would   be  about  twenty  turns  difference. 

Q.  No\\'  could  you  tell  with  that  barge  alongside  about  what 
speed  you  were  making  there? 

A.  No,  I  could  not  tell  that.  I  have  no  way  of  knowing  it. 
I  do  not  keep  a  record  of  that  on  the  boat.  I  know  what  we 
would  make  light,  about  nine  or  ten  miles. 

Q.     But  with  a  barge? 

A.     I  would  not  know. 

Q.  Now  did  you  have  signals  as  you  approached  Four  Mile 
Rock,  to  slow  down? 

A.     I  got  a  slow  bell,  yes  sir. 
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Q.     Well,  you  were  engineer  on  her  for  some  time? 

A.     I  have  been  on  her  about  10  or  11  months. 

Q.     At  that  time. 

A.     Yes  sir. 

Q.  Going  out  in  a  fog,  is  it  customary  as  they  get  in  the 
vicinity  of  Four  Mile  Rock  to  slow  down  for  the  purpose  of 
getting  echos? 

A,  Yes,  we  often  slow  down  in  a  fog  or  whistles  around 
the  bay,  but  this  morning  we  did  not,  we  went  right  on  out  of 
the  bay,  but  somewhere  there  they  gave  a  slow  bell. 

Q.  Now  how  long  was  it  after  that,  how  long  had  you  been 
running  under  the  slow  bell  before  you  got  another  signal? 

A.  Oh,  I  guess  about  five  minutes,  something  like  that,  five 
or  ten  minutes. 

Q.  Running  under  a  slow  bell,  you  would  drop  down  to 
about  half  speed? 

A.     Yes,  just  about  half  speed. 

Q.     What  occurred  after  that? 

A.     Well,  about  a  minute  after  that 

Q.  I  mean  after  you  had  been  running  under  a  slow  bell 
you  say  for  five  minutes  or  thereabouts?  W^hat  was  the  next 
thing  that  happened? 

A.     I  got  a  stop  bell. 

Q.     A  stop  bell. 

A.     Yes  sir. 

Q.     What  did  you  do? 

A.     I  stopped  the  engine. 

Q.     What  happened  after  that? 

A.  About  a  minutes  after  that  I  got  two  bells,  to  back  up 
and  a  jingle. 

Q.     What  would  that  mean  then? 

A.     Wide  open  astern. 

Q.  That  is  A^our  two  bells  and  a  jingle  Avould  be  to  reverse 
full  speed  astern? 

A.     Yes  sir,  two  bells  reverse  and  a  jingle  full  speed. 

Q.  Then  did  you  get  any  signal  to  open  her  wide  from 
there? 

A.     A  little  jingle. 

Q.     A  little  jingle  following  that? 

A.     Yes  sir. 

Q.     What  did  you  do? 

A.     I  gave  her  the  pass-over,  all  she  could  stand. 

Q.     Astern? 

A.     Yes  sir;  all  the  engines  would  stand. 

Q.  What  was  the  next  thing  that  happened  then  to  your 
knowledge? 
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A.     The  collision,  there  was  a  jar. 

Q.  About  how  long  had  you  been  running  full  speed 
astern  before  jou  felt  the  jar  of  the  collision;  what  is  your 
best  judgment  and  recollection? 

A.  Oh,  it  was  not  very  long,  about  fifteen  or  twenty 
seconds,  I  suppose,  or  half  a  minute,  something  like  that. 

Q.  How  long  would  it  take  you  to  get  sternway  running 
as  you  were  at  about  half  speed — you  had  been  stopped  for 
how   long? 

A.     About  a  minute. 

Q.  And  in  that  time  how  near  would  you  overcome 
headway  ? 

A.  Well,  she  would  not  be  making  over  a  mile  an  hour, 
not  that,  I  don't  suppose;  must  have  been  pretty  well 
stopped  at  that  time. 

Q.  After  you  gave  her  full  speed  astern,  had  you  been 
running  long  enough  to  give  her  sternway? 

A.  I  should  think  so;  she  turned  up  three  or  four  hundred 
revolutions  before  the  collision,  I  think  that  would  give  her 
sternwav,    headway    astern. 

Q.     It   would? 

A.     Yes  sir. 

Q.  Did  you  hear  any  fog  signals  or  any  other  signals 
ahead   of  you? 

A.  I  could  hear  them  blowing  fog  signals  coming  out  of 
the  bay. 

Q.     You   are  speaking  of  your  own   boat? 

A.     Yes  sir. 

Q.  After  you  heard  the  four  whistles  did  you  hear  four 
whistles  from  the  boat  ahead  of  you? 

A.  There  were  several  whistles  following  right  along,  I 
could   not  say. 

Q.     You  could  not  undertake  to  distinguish  them? 

A.     No,  I  could  not. 

Q.  I'ut  down  in  the  engine  room  you  would  not  be  able 
to  distinguish  or  state  that  any  whistles  were  ahead  of  you? 

A.  No,  I  could  not  state.  I  could  hear  our  own  whistles. 
That  is  right  up  above.  This  engine  is  a  little  bit  on  the 
main  deck  anyway  and  you  can  stand  in  the  engine  room  and 
reverse  the  engine  and  look  right  out. 

Q.  Was  your  vessel  giving  regular  fog  signals  that  morn- 
ing from  the  time  you  left  the  dock? 

A.     They  were  blowing  regular  signals,  yes  sir. 

Q.     That  was  one  long  and  two  short  blasts  of  the  whistles? 

A.     Yes  sir. 
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Cross  Examination: 

Q.  (Mr.  Eobinson).  What  time  did  you  leave  the  Stand- 
ard Oil  dock,  do  you  know? 

A.  About  four  o'clock,  a  little  after  four. 

Q.  Now  then  you  ran  at  the  same  speed  that  you  run  at 
any  time,  didn't  you,  that  is  you  did  not  use  this  cut-off 
in  towing  that  you  speak  of? 

A.  Yes  sir. 

Q.  That  is  you  ran  her  as  under  any  conditions? 

A.  No  not  as  we  run  under  any  conditions. 

Q.  I  mean  as  ordinarily  towing. 

A.  Yes  sir. 

Q.  And  the  first  signal  you  got  was  a  signal  to  slow? 

A.  Yes  sir. 

Q.  About  how  long  after  you  left  the  dock? 

A.  About  an  hour. 

Q.  Then  did  not  you  get  any  other  slow  bell  after  that? 

A.  I  got  a  stop  bell. 

Q.  There  was  only  one  slow  and  then  the  next  bell  was  a 
stop? 

A.  Yes  sir. 

Q.  The  next  signal  came  about  how  long  after? 

A.  After  I  got  the  stop  bell? 

Q.  Yes  sir. 

A.  About  a  minute,  I  guess. 

Q.  You  had  charge  of  the  engines? 

A.  Yes  sir. 

Q.  Who  else  was  down  there  with  you? 

A.  The  fireman. 

Q.  Yourself  and  this  man  were  the  only  men  on  duty  in 

your  department? 

A.  Yes   sir. 

Q.  How  long  did  you  say  you  thought  you  had  been 
backing  that  boat  before  you  felt  the  shock? 

A.  About  15  or  20  seconds,  something  like  that.     I  don't 

know  just  how  long;  it  was  not  very  long. 

Q.  That  is  your  best  judgment,  that  it  was  something  like 
that? 

A.  Yes  sir. 

Redirect  Examination: 

Q.  (Mr.  Hughes).  The  engine  room  and  then  the  fire 
room  was  down  below? 

A.     Yes  the  fire  room  was  down  below. 
(Witness  excused). 
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Capt.  E.  N.  Charlesworth,  recalled,  testified  as  follows: 

Q.      (Mr.  Hughes).     Do  you  kuow  where  the  eugiueer  is? 

A.  No  sir.  He  is  back  east  somewheres.  I  heard  he 
was  in  Michigan. 

Q.  He  was  not  where  he  would  have  knowledge  of  what 
occurred? 

A.     He  came  out  in  his  underwear  after  the  collision. 

Q.  There  is  one  matter  I  overlooked  which  I  want  to 
call  to  your  attention.  About  how  long  after  the  collision 
was  it  before  you  got  under  way  again? 

A.  I  judge  about  five  minutes  when  we  got  the  barge 
turned  around  and  got  under  way.  I  had  to  turn  the  barge 
around,  and  I  think  it  took  about  five  minutes,  may  be  more. 

Q.     You  had  to  lash  the  barge  fast  again? 

A.     Yes  sir. 

Q.     Did  you  run  out  of  the  bank  of  fog? 

A.     Y'es   sir, 

Q.  When  you  got  out  of  the  fog  bank  about  how  far  were 
you  from   West  Point  light? 

A.  Between  a  mile  and  a  mile  and  a  half,  or  a  mile  and 
a  quarter. 

Q.  Was  it  clear  so  that  you  could  see  West  Point  all 
right  ? 

A.     Yes   sir,   everything   was   clear. 

Q.     Dense  fog  behind  you  still  when  you  ran  out  of  it? 

A.     Yes  sir. 

Q.  The  bank  of  fog  was  back  of  you  after  you  were  on 
your  way  to  West  Point  light? 

A.     Yes  sir. 

Q.  After  starting  ahead  then  you  only  ran  a  very  short 
distance   until  you  ran  out  of  the  fog? 

A.     Yes  sir. 

Q.  That  frequently  occurs  in  the  waters  of  Puget  Sound, 
does  it? 

A.     Yes  sir. 

Crosfi  Examination : 

il.  (Mr.  Kohinson).  Ten  minutes  before  you  ran  out  of 
the  fog  bank  or  fifteen  minutes,  it  might  also  have  been  pos- 
sible that  it  was  foggy  u])  further.  Do  you  get  what  I  mean. 
It  might  have  been  foggy  up  towards  West  Point  light  fifteen 
minutes  before,  might  it  not,  to  some  extent? 

A.     That  is  hard  to  say. 

Q.     Y^ou  could  not  say  it  w'as  not? 

A.  I  could  not  say  what  the  weather  was  down  there  at 
the  light  house  at  that  time. 
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Q.  You  say  it  is  possible  for  a  fog  to  lay  in  a  streak  like 

that.  It  is  also  possible  that  the  strip  might  have  extended 
further  down  ten  minutes  before? 

A.  That  is  hard  to  say. 

Q.  It  is  not  impossible? 

A.  It  is  possible  that  it  may  have. 

Q.  (Mr.  Hughes).  It  would  be  very  unusual,  would  it 
not? 

A.  Yes,  very  unusual. 

Q.  Do  you  know  what  time  you  passed  West  Point? 

A.  No  sir. 

(Witness  excused). 

Capt.  a.  ^N.  Anderson,  recalled,  testified  as  follows: 

Q.  (Mr.  Hughes).  How  long  after  the  collision  before 
you  got  the  barge  lashed  fast  and  under  way  again? 

A.     About  five  or  six  minutes,  sir. 

Q.     You  proceeded  then  towards  West  Point,  did  you? 

A.     Yes  sir. 

Q.     Did  you  run  out  of  the  bank  of  fog? 

A.     Yes  sir. 

Q.     Did  you  run  out  of  it  suddenly? 

A.     Y^es  sir. 

Q.  How  far  were  you  from  West  Point  light  when  you 
got  out  of  the  bank  of  fog? 

A.     About  a  mile,  sir. 

Q.     Entirely  clear? 

A.     Yes  sir. 

Q.  Was  it  clear  all  the  way  from  the  bank  of  fog  to  West 
Point  light  after  you  got  out  of  the  fog? 

A.     Yes  sir. 

Q.     You  could  see  the  bank  of  fog  behind  you  still? 

A.     Yes  sir. 

Q.     Between  there  and  south  all  along  the  shore? 

A.     It  was  foggy. 

Q.  That  is  not  an  unusual  occurrence  in  the  waters  of 
Puget  Sound? 

A.     No  sir. 

Cross  E anamination: 

Q.  (Mr.  Robinson).  You  say  it  was  clear  for  a  mile  this 
side  of  West  Point  light? 

A.     Yes  sir. 

Q.  Then  when  you  got  up  there,  I  suppose  the  fog  whistle 
was  not  blowing  at  West  Point,  was  it? 

A.     Now  I  could  not  swear  to  that. 
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Q.     But  you  did  swear  on  your  examination  in  chief  that 
you  heard  it  blowing  at  the  time  the  accident  happened? 
A.     Yes  sir. 

Redirect  Examination : 

Q.  (Mr.   Hughes).      They   would   blow   the   fog  whistle  if 

there  was  a  bank  of  fog  along  Magnolia  blaflf? 

A.  Yes  sir. 

Q.  Whether  there  was  any  fog  at  West  Point  light  or 
not? 

A.  Yes  sir. 

Q.  So  as  to  warn  vessels  through  that  bank  of  fog? 

A.  Yes  sir. 

Q.  Do  you  know  what  time  you  passed  West  Point  light? 

A.  No  sir. 

(Witness  excused). 

W.  A.  Rouse,  recalled,  testified  as  follows: 

Q.  (Mr.  Hughes).  I  think  you  testified  that  your  room 
was  so  situated  that  you  could  look  out  over  the  water? 

A.  Yes  sir,  I  could  look  out  on  the  starboard  side;  the 
scow  was  on  the  other  side. 

Q.  Could  you  see  all  along  that  there  was  a  dense  fog 
that  morning  prior  to  the  collision? 

A.     Yes  sir. 

Q.  Now  about  how  long  was  it  after  the  collision  before 
you  got  under  way? 

A,     Five  or  ten  minutes,  something  like  that. 

Q.  After  you  had  started  on  your  course  toward  West 
Point,  about  how  long  was  it  before  you  got  out  of  the  fog 
bank? 

A.     About  five  minutes, 

Q.     Could  you  see  a  clear  line  of  demarcation? 

A.  I  could  see  the  light,  the  whole  point.  I  have  seen 
it  many  times  out  there  that  way.  The  fog  starts  and  settles 
in  the  bay  and  then  goes  right  out  and  comes  out  by  West 
Point.     And  you  can  see  clear  across  the  Sound  as  a  rule. 

Q.     W^hen  it  will  be  clear  at  West  Point? 

A.     Yes  sir. 

Q.     Did  you  ever  work  at  West  Point? 

A.  No,  I  never  worked  there  but  I  lived  there  for  ten 
years. 

Q.  What  is  the  i)ractice  at  the  ligiit  house  as  to  blowing 
the  fog  signal  when  there  is  no  fog  at  West  Point? 

A.  Well,  whenever  it  gets  down  close  to  the  point,  when 
they  cannot  see  across,  that  used  to  be  the  rule. 
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Q.     That    is   to    warn   any    vessels    that   might   be   passing 
through   that  fog? 
A.     Yes  sir. 

Cross  Examination: 


Q.      (Mr.  Robinson).     When  you  cannot  see  across  where? 

A,  Bainbridge  island,  about  four  miles  across;  but  they 
often  start  the  horn  before  that,  if  the  fog  is  settling  down 
toward  the  point,  they  might  start  the  fog  horn  before  that. 

Q.  You  say  you  ran  five  or  ten  minutes  before  you  came 
into  the  clear? 

A.     About   five   minutes,    I   think. 

Q.  Do  you  know  what  time  you  passed  West  Point  that 
morning? 

A.  I  guess  about — I  don't  know  exactly,  about  half  past 
five,  something  like  that. 

(Witness  excused). 

Hearing  adjourned. 

Seattle,  Washington,  Jan.  IS,  1914. 

Present :  Mr.  Eobinson,  for  the  libelant.  Mr.  Hughes,  for 
the  Claimant. 

Capt.  E.  W.  Chaulesworth,  recalled  on  behalf  of  the  Claim- 
ant, testified  as  follows : 

Q.  (Mr.  Hughes).  Captain  Charlesworth,  you  were  master 
of  the  tug  Tillicum  at  the  time  of  the  collision  with  the 
Rosalie  in  April,  1911? 

A.     Yes  sir. 

Q.  You  have  testified  before  as  to  the  cause  of  the  colli- 
sion? 

A.     Yes  sir. 

Q.  After  the  collision  what  did  you  do  with:  the  tug  and 
barge? 

A.     Proceeded  to  Ballard. 

Q.     For  what  purpose? 

A.     To  get  some  blocking. 

Q.     Then  what  did  you  do? 

A.     Had  orders  to  go  to  Moran's  ship  yard. 

Q.     For  what  purpose? 

A.     To  get  the  tanks  hoisted  out  of  the  bay. 

Q.  That  is  out  of  the  bow  of  the  barge,  they  were  hanging 
over  in  the  water? 

A.     Yes  sir. 

Q.     Was  that  d(me  at  Moran's? 

A.     Yes  sir. 

Q.     While  you   waited  there. 
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A.  Yes  sir. 

Q.  \\'liile  you  were  there  was  the  Rosalie  also  at  Moran's? 

A.     Yes  sir,  on  the  north  side  of  the  dock. 

Q.  Did  3'ou  see  the  Rosalie? 

A.  Yes  sir. 

Q.  Did  you  see  what  damage  was  done  to  her? 

A.  No  sir,   I  never  examined  it. 

Q.  You  did  not  go  aboard,  do  you  mean? 

A.  No  sir,   I   did   not. 

Q.  Could  you  see  it  from  the  wharf  there? 

A.  Yes,  I  could  see  that  his  nose,  his  stem,  was  smashed 
in  a  little. 

Q.  Above  the  water? 

A.  Yes  sir. 

Q.  Not  any  indication  of  injury  down  below  the  water 
line? 

A.  No  sir. 

Q.  It   was   all   above   the   water   line? 

A.  Yes  sir. 

Q.  Now  how  much  time  was  lost  with  your  tug?  and  the 
barge? 

A.  Twenty-four   hours. 

Q.  Caused  by  this  collision? 

A.  Yes  sir. 

Q.  What  was  the  value  of  the  use  of  the  Tillicum  for 
twenty-four  hours? 

A.  Sixty   dollars. 

(I.  The  company  owned  the  barge  and  the  oil  tanks? 

A.  Yes  sir. 

Q.  What  is  the  value  of  the  use  of  the  barge  and  the  oil 
tanks? 

A.  Fifteen  dollars  a  day. 

Q.  About  how  long  after  the  collision  was  it  before  the 

scow  or  barge  was  repaired? 

A.  After  the  tanks  were  raised  out  of  the  water  the  barge 
was   rei)aired? 

Q.  How  long  was  it  after  this  collision  before  the  barge 
was  repaired? 

A.  I  don't   know   how   hmg  afterwards. 

Q.  Was  it  nloiig  about  the  4th  of  July? 

A.  Yes,  somewheres  around  there. 

Q.  Do  you  know  wliat  was  the  reason,  why  that  was  not 
repaired  sooner? 

A.  No  sir. 

(^  Who   (lid    the    repairing? 

A.  Mr.  McKay. 
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Q 


Ship  carpenter  at  Ballard? 


A.     Yes  sir. 

Q.     You  used  the  barge  in  the  meantime? 

A.     Yes,  in  a  leaky  condition. 

Q.     The  breakage  was  chiefly  above  the  water  line? 

A.     Yes  sir. 

Q.  Did  any  other  injury  or  damage  occur  to  it  before  she 
was  repaired  by  Mr.  McKay,  or  was  it  in  the  same  condition 
when  it  was  taken  to  him  for  repair  as  immediately  after  the 
collision  with  the  Kosalie? 

A.     No  sir. 

Q.  M}^  question  is  a  double  question  and  your  answer  does 
not  cover  it,  I  want  to  know  whether  it  was  in  the  same 
condition  at  the  time  you  took  her  out  to  be  repaired  as  it 
was  immediately  after  the  collision  with  the  Rosalie? 

A.     I  don't  quite  understand. 

Q.  Did  anything  happen  to  this  barge  between  the  colli- 
sion with  the  Rosalie  and  the  time  you  took  her  to  be  re- 
paired? 

A.     No  sir. 

Q.  It  was  in  the  same  condition  when  you  took  her  up 
there  to  be  repaired  that  she  was  right  after  the  collision. 

A.     Yes   sir. 

Q.  What  breakage  of  chains  occurred,  the  lashings  fasten- 
ing the  oil  car  on  the  barge  and  fastening  the  barge  to  the 
Tillicum,  that  was  caused  by  this  collision? 

A.  It  broke  the  chains,  the  fore-lashings  on  each  side 
eight  chains,  all  the  hooks  carried  away. 

Q.     Were  these  repaired  by  the  Stimson  Mill  company? 

A.     Yes  sir. 

Q.  Do  you  know  what  would  be  the  reasonable  value  of 
these  repairs? 

A.     I  have  no  idea. 

Q.  I  think  you  testified  before  that  the  forward  trucks 
under  the  fonvard  oil  car  dropped  off  into  the  water? 

A.     Yes  sir. 

Q.     Did   you    ever    get    them? 

A.     No,   they  are  out  off   Four  Mile   Rock. 

Q.  Before  you  could  go  on  and  use  it,  and  before  you 
could  get  any  new  trucks  made  and  install  them,  what  was 
done  so  that  you  could  use  the  car,  pending  the  building  of 
new  trucks  to  put  on  her? 

A.  I  took  it  up  the  river  and  they  transferred — took  the 
ties  out  from  under  and  put  other  trucks  in. 

Q.  At  the  terminus  of  the  Marysville  and  Northern  Rail- 
way? 
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A.     Yes  sir. 

Q.     The  company  installed  temporary  trucks  up  there? 

A.     Yes  sir. 

Cross  Examination: 

Q.      (Mr.  Robinson).     You  say  you  lost  twenty-four  hours? 

A.     Yes  sir. 

Q.     Why  was  that? 

A.  On  account  of  the  tide.  We  only  have  one  tide  to  go 
into  the  river,  to  go  over  the  sand  bar,  the  flats. 

Q.  I  take  it  that  you  had  to  come  down  here  to  Moran's 
to  get  the  tank  raised  and  then  wait  for  the  next  tide? 

A.     Yes  sir. 

Q.     And  go  out  the  next  morning. 

A.  Yes.  You  see  when  we  go  in  the  river  there  is  only 
one  tide  you  can  go  over  the  sand  bar,  and  if  you  do  not 
get  there  at  a  certain  time  you  cannot  get  into  the  river. 

(Testimony  of  witness  closed). 

E.  T.  CoNNELL,  a  witness  called  on  behalf  of  the  Claimant, 
being  duly  sworn,  testified  as  follows: 

Q.      (Mr.  Hughes).     What  is  your  business? 

A.     Agent  of  the  Seattle  Car  and  Foundry  company. 

Q.  You  are  familiar  Avith  the  trucks  used  on  the  oil  tank 
cars? 

A.     Yes  sir. 

Q.  Do  you  know  the  value  of  a  set  of  new  trucks,  forward 
trucks,  of  one  of  these  cars? 

A.  One  set  of  trucks  would  be  |466;  |233  for  one  truck, 
two  trucks  being  required  for  a  car. 

Q.     Only  the  forward  trucks. 

A.     They  are  both  the  same,  as  a  rule,  |233. 

(No  cross  examination). 

(Testimony  of  witness  closed). 

Hans  Nederlie,  a  witness  called  on  behalf  of  the  Claimant, 
being  duly  sworn,  testified  as  follows : 

Q.      (Mr.  Hughes).     What  is  your  business? 

A.     Carpenter. 

Q.  Are  you  a  carpenter  or  repairer  on  the  Marysville  & 
Northern  Kailroad? 

A.     Yes  sir. 

Q.  Do  you  remember  the  time  when  the  Tillicum  brought 
the  scow  with  the  oil  tanks  on  it,  after  the  collision  with  the 
Rosalie,  when   the  forward  truck  was  knocked  off? 

A.     Yes  sir. 

Q.     Was  that  brought  up  to  you  to  be  repaired? 
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A.     Yes  sir. 

Q.     Did  you  build  a   new  set  of  trucks? 

A.     A   new   truck. 

Q.  A  forward  truck.  Now,  what  was  the  first  thing  that 
you  did  in  order  to  continue  the  use  of  the  car  and  the  barge? 

A.  We  went  down  to  the  railroad,  the  logging  road,  and 
took  up  the  car  and  put  a  temporary  logging  truck  under  it. 

Q,  The  logging  trucks  were  put  under  temporarily  while 
you  built  a  new  truck? 

A.     Yes  sir. 

Q.  What  was  the  value  or  cost  of  doing  that  work,  install- 
ing the  temporary  truck? 

A.     I  should  judge  about  thirty  dollars. 

Q.     Then  you  built  a  new  truck,  did  you? 

A.     Yes. 

Q.  And  the  temporary  trucks  were  a  set  of  logging  trucks 
from  the  logging  cars  of  the  Marysville  and  Northern  Road? 

A.     Yes  sir. 

Q.     OAvned  by  the  Stimson  Mill  company. 

A.     Yes  sir. 

Q.  About  how  long  did  you  have  to  use  these  temporary 
trucks  under  this  oil  car  before  you  were  able  to  build  and 
install  a  new  truck? 

A.     The  best  I  can  remember  al)out  two  months. 

Q.  Then,  at  the  end  of  that  time  you  had  built  the  new 
trucks  and  installed  them,  did  you? 

A.     Yes  sir. 

Q.  Did  you  also  repair  the  car  for  any  damages  done  to 
the  car? 

A.  Yes,  there  was  some  damage  to  the  body  of  the  car 
and  we  repaired  it. 

Q.  What  was  the  value  of  the  cost  of  repairing  and 
installing  the  new  truck  and  repairing  the  car? 

A,     The  best  I  can  remember  it  was  about  thirty  dollars. 

Q.  And  the  cost  of  building  the  new  trucks  the  same  as 
this  gentleman  testified  to? 

A.     Yes  sir. 

Q.     |233   for   building  the  new  trucks. 

A.     The  company  built  the  new  truck? 

Q.  And  they  would  be  worth  |233  as  this  gentleman 
testified? 

A.     I  am  not  positive  on  the  value  of  them. 

Cross  Examination: 

Q.  (Mr.  Robinson).  Mr.  Nederlie,  did  I  understand  you 
to  say  that  it  cost  thirty  dollars  to   put  in  the  temporary 
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truck  and  then  thirt}^  dollars  again  to  put  in  another  perma- 
nent one  and   in  repairing  the  ear? 

A.  I  did  say  it  cost  about  thirt}^  dollars  to  lift  up  the 
oil  tanks  and  put  temporary  trucks  in. 

Q.  And  then  it  cost  thirty  dollars  another  time  to  put 
the  permanent  truck  in  and  repair  the  car? 

A.  That  thirty  was  included  in  the  repair  of  the  body  of 
the  car.  We  could  not  do  the  repairing  to  it  at  the  time  we 
put  the  temporary  truck  under  it;  they  were  using  the  car 
right  along,  and  in  order  not  to  lose  the  use  of  it,  we  had 
to  let  it  go  in  the  condition  it  was  until  we  had  a  chance 
to  put  tlie  new  truck  in. 

Q.  This  second  thirty  dollars  was  when  you  repaired  the 
car  and  finished  the  car  up  with  permanent  trucks.  You 
mean  to  say  there  Avere  two  sums  of  thirty  dollars? 

A.     Yes  sir. 

(Testimony  of  witness  closed). 

Mr.  McKay,  a  witness  called  on  behalf  of  the  Claimant, 
being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Hughes).  Did  you  repair  this  barge  that  was 
injured  at  the  time  of  this  collision? 

A.     Yes  sir. 

Q.  That  was  about  the  4th  of  July,  was  it,  following  the 
collision? 

A.     About  the  latter  part  of  August. 

Q.     Was  it  in  August? 

A.     Yes   sir. 

Q.     Wliat  were  the  injuries  that  you  repaired? 

A.  The  head  was  stove  in;  i)art  of  the  head  log,  and  the 
planking  below  it;  one  or  two  stanchions  broke.  Had  to  take 
out  the  planking  underneath  the  headlog.  The  rug  piece  that 
goes  around  the  end.  The  guard  that  goes  fore  and  aft  about 
2(>  feet.  Replaced  that  with  a  new  piece  of  headlog,  new 
plank  underneath,  and  this  new  fan  jjiece  or  rug  piece.  New 
stanchions,  and  corked  one  side  of  her  all  over  and  the  end; 
and  also  for  our  time  in  hauling  and  launching  her. 

Q.     You  liad  two  helpers? 

A.     Not  all  the  time. 

Q.     Part  of  the  time? 

A.     Yes  sir. 

Q.     Who  ])aid   you   for   this    work? 

A.     The  Stimscm  Mill  c()m])any. 

Q.  I  will  ask  you  to  exanune  these  three  bills,  and  state 
whether  or  not  they  are  the  receipts  for  the  work  done  in 
the  repairing  of  this  scow  at  the  time  you  have  mentioned. 
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A.  Seven  days  |31.50.  Six  days  |27.  Fourteen  days  |63. 
Yes   sir. 

Q.  And  these  three  bills,  one  for  your  work  |63;  one 
for  another  man  |31.50  and  one  for  another  man  |27,  were 
for  the  labor  of  repairing  this   scow? 

A.  There  is  part  of  that  hauling  and  launching  and  fixing 
the  cradle,  time  I  put  in  extra. 

Q.     That  was  all  necessary  to  do? 

A.  It  was  all  necessary,  and  I  could  not  do  it  any  other 
way. 

Q.     That  was  paid  by  the  Stimson  Mill  company? 

A.     Yes  sir. 

Q.     Now   who   furnished   the   lumber  you   used? 

A.     The   Stimson   Mill  company. 

Q.  Describe  what  lumber  was  furnished  by  the  Mill 
company. 

A.  Two  pieces  13x13  fifteen  feet  long,  surfaced  both 
sides.  There  was  one  4x12  26  feet,  surfaced  one  side  and 
two  edges.  One  piece  4x18  about  15  feet  long.  There  was 
a  piece,  I  cannot  remember  exactly  what  that  piece  of  headlog 
was,  but  it  seems  to  me  it  was  about  16x14  about  ten  feet 
long.  There  was  a  piece  went  inside  in  the  corner  to  rein- 
force, that  was  about  6x14. 

Q.     How  long? 

A.  About  ten  feet  long.  There  was  also  a  faced  piece 
went  on  there  4x16  twenty-six  feet  long.  There  was  one 
bale   of   oakum    used    on    her. 

Q.     Was  tliat  furnished  bv  the  Stimson  Mill  company? 

A.     Yes. 

Q.     What   was   that  worth? 

A.     14.50.      There    was    three    sacks    of    cement. 

Q.     How   much   was   that   worth? 

A,  I  think  that  was  worth  seventy-five  cents  a  sack.  I 
am  not  sure. 

Q.     Three  sacks  would  be  two  dollars  and  a  quarter. 

A.  Yes.  There  was  some  bolts  went  in  there.  I  don't 
know  what  the  price  might  be. 

Q.  Now  the  oakum  and  cement  and  the  bolts  were  fur- 
nished by  the  Stimson  Mill  company? 

A.     Everything   furnished    by   the    Stimson   Mill   company. 
(No  cross  examination). 
(Testimony   of  witness  closed). 

Mr.  H.  J,\ COREY,  a  witness  called  on  behalf  of  the  claimant, 
being  duly  sworn,   testified  as  follows: 

Q.     (Mr.  Hughes).     What  is  your  business? 
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A.  I  am  purchasing  agent  for  the  Stimson  Mill  company 
and  the  ^larysville  and  Nortliern  Railroad  company. 

Q.     You  are  acquainted  with  the  value  of  lumber? 

A.     Yes  sir. 

Q.  You  have  heard  Mr.  McKay  describe  the  lumber  used 
in  repairing  the  scow.     What  was  the  value  of  that  lumber? 

A.     It   was   worth   about   twenty-eight   dollars   the   lumber. 

Q.  And  the  oakum  and  cement  were  of  the  value  stated 
by  him? 

A.  Yes.  I  think  the  cement  was  about  two  dollars,  and 
the  oakum  was  as  he  stated.  And  then  there  was  a  dollar 
and  a  half  for  spikes.  And  there  were  screw  bolts  that  were 
worth  about  eighty  cents. 

Q.  Where  was  the  gear  of  the  scow  that  was  injured  in 
this  collision  repaired,  the  chains? 

A.     We  fixed  them  at  the  mill. 

Q.     Do  you  know  what  that  cost? 

A.  About  fifteen  dollars  to  repair  the  chains  and  put 
new  hooks  in  them,  in  the  chains. 

Q.  The  scow  was  taken  over,  as  testified  by  captain 
Charles  worth,  to  the  Moran  company  to  have  the  car  lifted 
back  out  of  the  water? 

A.     Yes  sir. 

Q.  Did  they  render  a  bill  for  that  service,  the  Moran 
company? 

A.     Yes  sir. 

Q.     And  the   Stimson  Mill  company  paid   it? 

A.     Yes  sir. 

Q.  I  show  you  this  bill  and  ask  you  if  that  is  it,  a  bill 
for  fifty  dollars? 

A.     Yes  sir,  that  is  correct. 

Q.     That  was  paid  by  the  Stimson  Mill  company. 

A.     Yes  sir. 

Mr.  Hughes:  If  you  wish  we  will  call  the  Moran  people 
and  prove  this  bill. 

Mr.  Robinson  :    No,  we  will  admit  it. 

Mr.  Hughes:  I  offer  this  bill,  and  those  identified  by  Mr. 
McKay,  in  evidence. 

Papers  marked  Claimant's  exhibits  2,  3,  4,  and  five,  filed 
and  returned  herewith. 

Q.  ^^'ilat  was  the  value  of  the  use  of  the  scow  and  the  oil 
car  per  day? 

A.     About   fifteen   dollars. 

Q.  The  scow  and  the  cars  were  owned  by  the  Stimson 
Mill  company? 

A.     Yes  sir. 
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Q.  And  the  value  of  the  use  of  the  tug  Tillicum  per  day 
is  how  much? 

A.     Sixty  dollars. 

Cross  Examinatiom: 

Q.      (Mr.   Robinson).     You  are  the  purchasing  agent? 

A.  Yes,  that  is  my  official  capacity,  but  I  am  now  acting 
as  manager. 

Q.  Do  you  know  Avhere  they  got  this  truck  they  put  in 
the  car? 

A.  Why,  it  was  built  up  there  at  camp,  at  our  works  up 
there. 

Q.     Where  did  you  get  the  wheels? 

A.  They  were  made  by  the  Griffin  Wheel  company  at 
Tacoma.  We  buy  our  wheels  from  there;  and  the  rest  of 
the  stuff   was  built  up  there. 

(Testimony    of    Avitness    closed). 

Fred  McFarland,  a  witness  called  on  behalf  of  the  Claim- 
ant, being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Hughes).  It  has  been  testified  here  that  tem- 
porary trucks  were  installed  under  the  oil  car  while  new 
trucks   were  being  built. 

A.     Yes. 

Q.  And  that  they  were  used  about  sixty  days.  These  were 
the  trucks  of  the  Stimson  Mill  company? 

A.     Yes  sir. 

Q.     Wliat  is  the  value  of  the  use  of  these  trucks? 

A.     A  dollar  a  day. 

Q.     That  would  be  about  sixty  dollars? 

A.  Well,  it  was  two  months;  it  would  be  fifty  dollars, 
about;  25  or  26  days  to  the  month. 

Cross  Examination : 

Q.  (Mr.  Robinson).     You  kept  extra  trucks  up  there? 

A.  No,   we   haven't  any   extra,   only   what   we  use   to   log 

with.  We  never  have  had  enough  for  it;  we  are  short  all  the 
time. 

Q.  Where  did  you  get  these  trucks  you  speak  of? 

A.  That  was  one  of  our  trucks  that  we  used  there. 

Q.  In    logging   operations   you   mean? 

A.  Yes. 

Q.  Did  you  take  them  out  from  under  a  logging  car? 

A.  Yes,  it  was  one  we  used  for  logging;  used  the  trucks 
for  logging. 

Q.  You  use  them  separately? 
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A.     Yes  sir. 

Q.     Just  the  truck? 

A,  Yes,  if  we  take  one  out  it  spoils  the  car.  The  car  is 
worth  a  dollar  a  day.  ^Ve  often  rent  cars  and  that  is  what 
they  pay  us  for  rent. 

(Testimony  of  witness  closed). 

Hearing  adjourned. 

Seattle,  Wn.,  Feb.  11,  1914. 

Present :  Mr.  Kobinson,  for  libelant.  Mr.  Hughes,  for 
Claimant. 

Matthew  H.  Saxdstrom,  a  witness  called  on  behalf  of  the 
Claimant,  being  duly  sworn,  testified  as  follows: 

Q.      (Mr,  Hughes).     What  is  your  business? 

A.     Shi})  carpenter. 

Q.     How  long  have  you  been  engaged  in  that  business? 

A.     Twenty-eight  or  twenty-nine  years. 

Q.     Did  you  ever  ow^n  or  operate  a  ship  yard? 

A.     I  have,  yes. 

Q.     In  or  about  the  city  of  Seattle? 

A.     Yes,  at  Ballard,  at  the  time. 

Q.     When  w'as  that? 

A.     1902  and  1903. 

Q.  Did  you  during  that  time  have  occasion  to  do  any 
repair  v.ork  on  the  steamship  Rosalie? 

A.     I  did. 

Q.     What   was  it? 

A.  I  liad  her  on  the  dock  there  for  a  general  overhauling 
and  1  also  put  a  ])iece  of  stem  in  her. 

Q.  Had  she  had  a  collision  in  which  her  steam  was 
injured? 

A.  She  had  run  into  some  driftwood  or  something  that 
broke  up  the  stem  and  I  put  in  a  piece  of  stem,  false  stem. 

Q.     At  tliat  time  vou  put  in  a  false  stem? 

A.     Yes. 

Q.     \A'hat  are  the  dimensions  of  the  Rosalie? 

A.  The  Rosalie  is  KU)  feet  long,  she  is  ten  feet  deep  and 
she  is  about  24  or  25  feet  beam. 

Q.     When  vou  sav  deep,  that  is  the  depth  of  the  hold? 

A.     Yes. 

Q.  That  wouhl  ordinarily,  speaking  in  common  parlance, 
be  the  (le])th  below  the  water  line. 

A.  Slie  draws  about  8  feet  of  water  forward  and  about 
nine  and  a  half  or  ten  feet  aft. 

Q.     T  sliow  you  this  model  and  ask  you  if  you  made  that? 

A.     I   did,  yes. 
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Q.  That  is  the  model  showing  forward  part  of  a  steamship 
of  the  character  of  the  Rosalie? 

A.     Yes   sir. 

Mr,  Hughes:  For  the  purpose  of  illustration  I  offer  this 
model  in  evidence. 

Model  marked  Claimant's  exhibit  "6",  filed  and  returned 
herewith. 

Q.  I  wish  you  would  explain,  so  that  the  Court  in  exam- 
ining the  model  will  be  able  to  understand  what  you  mean 
by   the   stem   of   the   shij)? 

A.  Well,  the  stem  of  the  ship  runs  from  here  right  up  to 
the  top  part  of  the  ship. 

Q.     That  is  to  say  commencing  at  the  fore-foot? 

A.     Commencing  at  the  fore-foot. 

Q.  And  running  up  the  extreme  front  or  bow  of  the  ship 
to  the  top. 

A.     Yes  sir. 

Q.  How,  in  such  a  vessel,  and  of  what  is  the  stem  con- 
structed? 

A.  Why,  originally  the  stem  and  another  piece  called 
the  apron  was  bolted  together,  and  there  is  a  rabbit  cut  off 
the  plank,  as  you  notice  in  there.  The  rabbit  is  cut  in  to 
retain  the  stem,  the  stem  goes  inside  of  that  rabbit  about 
two  and  a  half  or  three  inches,  and  it  is  fastened  to  this 
heavy  piece  inside  there  called  the  apron. 

Q.  Now  the  apron,  then,  is  immediately  back  of  the 
stem,  is  it? 

A.     Yes  sir. 

Q.  Just  explain  tlie  shape  of  that  so  that  the  Court  will 
understand. 

A.  It  is  simply  a  square  piece  of  timber  put  in  there, 
in  a  ship  of  her  size  it  would  be  about  14x14. 

Q.     And  how  long  a  timber  would  that  be? 

A.  It  would  take  on  a  ship  of  the  Rosalie's  dimensions, 
it  would  take  about  12  feet. 

Q.  That  is,  the  apron  would  be  a  timber  14x14  and  about 
12  feet  high? 

A.     Twelve   feet   high,   sir, 

Q.  ExteiKling  from  the  fore-foot,  which  is  down  here  at 
the  point  of  the  bow  of  the  ship,  up  to  the  top? 

A,  Well,  it  does  not  altogether  run  down  to  the  fore-foot. 
It  runs  down  and  counters  on  what  is  called  deadwood. 
Runs  down  and  connects  on  top  of  the  fore-foot,  so  that  it 
does  Dot  require  a  piece  as  long  as  the  stem  would  be. 

Q.     What  is  the  deadwood? 

A.     The  deadwood   is   a   ])iece  that   is  put   in   there  angle- 


The  Inland  Namgation   Company.  121 

wise  which  runs — perhaps  you  know  it  is  customary  to  put  a 
heav3^  knee  in  there  first  and  then  the  apron  run  on  this 
knee  to  form  the  deadwood,  if  there  was  a  knee;  a  piece  in 
there  angle-wise  and  built  up  of  solid  wood  in  order  to  fasten 
the  frames  or  cants  on  that. 

Q.  Then  the  stem  is  fastened  on  immediately  in  front  of 
this   forefoot   and   apron? 

A.     Yes  sir. 

Q.  Now,  when  you  say  you  put  in  a  false  stem,  what  do 
you  mean  by  that? 

A.  She  was  in  collision  or  hit  something  and  bruised  up 
the  stem  just  at  the  water  line,  so  that  I  went  to  work  and 
cut  it  down  here,  scarf  like,  about  two  feet. 

Q.     Commencing  at  the  knee  or  fore-foot? 

A.  Not  quite  to  the  fore-foot.  I  left  a  piece  in  there, 
and  trimmed  it  in  up  to  the  hood-ends,  the  end  of  the  plank 
and  run  it  above  the  guard,  and  just  balked  it  out  on  there 
for  the   hood  ends. 

Q.     Above  the  guard  rail  on  the  ship? 

A.     Above  the  guard  rail  on  the  ship. 

Q.  For  the  purpose  of  putting  on  a  stem  when  it  is 
broken  would  it  be  necessary  to  remove  any  of  the  planking 
of  the  side  of  the  ship? 

A.     No  sir,  not  to  put  on  a  false  stem. 

Q.  If  any  part  of  the  apron  were  injured  or  had  become 
decayed,  so  that  it  had  to  be  renewed,  would  it  be  necessary 
to  take  off  the  planking  on  one  side  in  order  to  put  in  a 
new  apron? 

A.  In  a  case  of  that  kii^d  it  would  be  necessary  to  remove 
the  plank  at  least  on  one  side. 

Q.  What  is  the  usual  timber  that  is  put  in  for  the  apron 
of  these  ships? 

A.     Fir. 

Q.     Fir  timber.     What  is  the  ordinary  life? 

A.     Oh,    anywheres    from    12    to    20   years. 

Q.     How  old   is  the  Kosalie? 

A.     The  Kosalie  was  built  in  1893,  if  I  remember  right. 

Q.  At  the  time  you  put  in  a  false  stem  you  did  nothing 
to  the  aju'on? 

A.  I  did  nothing  to  the  apron;  I  did  not  examine  the 
apron.  But  it  was,  as  far  as  I  remember  it  was  then  in 
fairly  good  condition. 

Q.  Now  it  appears  from  the  testimony  in  this  case  that 
the  Rosalie  came  into  collision  with  a  barge  being  towed 
alongside  the  Tillicum,  on  the  8th  of  April,  1911,  the  morning 
of  the  8th  of  April,  1911,  during  a  fog.     That  the  collision 
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was  bow  on  and  some  injury  was  done  to  the  stem  or  fore- 
part of  the  Kosalie.  At  wliich  time  she  was  docked  and  a 
survey  made  by  James  Fowler,  surveyor  to  Lloyd's  and 
Frank  T\"alker,  surveyor  to  the  owners.  On  demand  made 
of  the  libelant,  they  have  produced  a  copy  of  that  report  of 
the  survey,  which  I  now  offer  in  evidence : 

Paper  marked  Claimant's  exhibit  "7",  filed  and  returned 
herewith. 

And  I  show  j^ou  this  survey  report.  Have  you  previously 
had  this  submitted  to  you  by  me  for  the  purpose  of  exami- 
nation and  estimate  of  what  would  be  the  reasonable  cost 
of  making  the  repairs  on  this  vessel  called  for  by  that  survey? 

A.     I  have,  yes  sir. 

Q.  Have  you  made  estimates  of  what  it  would  cost  to 
make  all  the  repairs  called  for  by  that  survey,  in  the  light 
of  your  knowledge  and  experience  as  a  shipbuilder? 

A.     I  have,  yes  sir. 

Q.  You  are  familiar  with  the  cost  of  labor  and  material 
for  doing  work  of  that  kind? 

A.     I  am. 

Q.     At  this  time  in  the  city  of  Seattle? 

A.     Yes  sir. 

Q.  Let  me  ask  you  first :  You  say  that  you  had  a  dock  of 
your  own  up  to  1903.  Since  that  time  what  have  you  been 
doing? 

A.  I  have  been  Avorking  for  different  people.  I  was  with 
Hall  Brothers  about  two  years  and  a  half,  foreman,  and 
when  I  left  them  I  went  down  to  Grey's  Harbor  and  was 
carrying  on  a  business  of  my  own  down  there. 

Q.     Ship  building  business? 

A.  Yes  sir,  and  I  came  back  to  Seattle  again  in  1908  and 
I  went  down  with  Moran  Company  and  I  was  foreman  for 
them   for  two  years. 

Q,  And  have  been  in  the  ship  building  business  since  that 
time? 

A.     Yes  sir. 

Q.     Where  and  what? 

A.  Why,  I  have  been  doing  some  work  with  Mr.  McKay, 
Stimson  Mill  company  work  for  them,  not  on  my  own  hook. 
But  I  have  worked  for  different  people  since  then  building 
barges   and   vessels   and   repairing  them. 

Q.  You  may  state  what  would  be  the  fair,  reasonable  cost 
of  making  the  repairs  to  the  steamship  Rosalie  in  the  light 
of  your  knowledge  of  the  steamship,  and  based  upon  the  speci- 
fications or  calls  set  forth  in  this  survey  which  I  have  sub- 
mitted to  you,  exhibit  7? 
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A.  To  tlip  best  of  my  knoAxlodjue,  as  near  as  I  can  gather 
it,  I  have  j^one  over  it  carefnlly,  T  think  about  |850  would 
he  a  fair  price  for  repairing^,  accordinji-  to  this  survey  for 
that  sliip. 

(}.  Would  you  be  willino-  to  undertake  sucli  a  contract 
for  making  repairs  called  for  hy  that  survey  for  that  sum? 

A.     Yes   sir. 

Q.  I  now  show  you  libelant's  exhibit  B,  purporting  to  be 
a  statement  of  the  bill  of  the  Heffernan  Dry  Dock  company 
dated  April  29th,  1911,  for  repairs  on  the  steamship  Rosalie. 
T  hand  you  a  manifold  copy  of  the  bill  submitted  by  libelant 
to  us,  and  ask  you  if  you  have  examined  this  manifold  copy 
of   exhibit   B?  ' 

A.     I  have. 

Q.  Would  it  be  necessary  to  dry  dock  the  vessel  for  the 
purpose  of  making  repairs  that  are  called  for  by  that  survey? 

A.     It  would,  yes. 

Q.  How  long  would  a  vessel  be  required  to  be  in  dry  dock 
for  tlie  purpose  of  making  these  repairs? 

A.  I  do  not  think  over  four  days.  We  will  say  five  days 
at  tlie  (>xtreme,  but  I  think  not  over  four  days.  Four  days 
woukl  re]iair  that  ship  according  to  the  survey. 

Q.  The  charge  for  the  first  day  in  the  clock  |63.80  and 
subsequent  days  .f50  a  day,  is  that  the  usual  charge  for 
docking? 

A.     Yes  sir. 

Q.  Now  the  next  item  is  for  labor,  42  liours  blacksmithing. 
Under  the  sr>ecifi  cat  ions  called  for  in  this  survey,  what 
occasion  Avoukl  tliere  be  for  such  an  amount  of  blacksmithing? 

A.     Tliere  Avould  be  none  whatever. 

Q.  Well,  in  this  survey  report  it  calls  for  straightening 
some  iron  and  y)utting  it  back.  Tt  states  that  the  stem  iron 
be  re])aired  and  refastened  in  place.  I  will  first  ask  you 
what  the  stem   iron  is  and  how  it  is  put  on? 

Q.  Well  the  stem  iron  is  usually  a  band  of  iron  that 
fastens  over  the  extreme  top  or  end,  that  is  bent  right  over 
the  end  of  the  stem  and  follows  clean  down  until  you  get  to 
the  fore-foot  here,  which   might  be  six  or  eight  feet. 

Q.  And  is  on  the  immediate  front  to  the  fore-foot  of  the 
vessel ? 

A.  Yes,  continued  from  the  to])  clear  down  until  you  get 
to  the  fore-foot,  or  about  five  or  six  feet. 

Q.  \\'hat  are  the  dimensions  of  the  stem  iron  in  width 
and  thickness? 

A.     Tt  is  about  an  inch  and  a  half  by  five. 

Q.     Inch  and  a  half  thick  bv  five  inches  wide. 
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A.  An  inch  and  a  half  thick  by  five  until  we  get  down 
to  the  fore-foot  and  then  it  commences  to  widen  out  and  then 
until  we  get  underneath  here  it  gets  to  about  half  an  inch 
thick  and  it  is  about  eight  inches  wide. 

Q.     How  is  it  put  on? 

A.  Fastened  on  with  bolts  perhaps  ten  or  twelve  inches 
long. 

Q.     One  or  two  pieces? 

A.     As  a  rule  they  put  them  in  in  two  pieces. 

Q.     In  what  way? 

A.  Well,  the  bottom  just  below  the  rail  guard  of  the  ship, 
they  put  a  scarf  on  there  about  four  inches  with  a  hole  in 
each  end  and  a  bolt  driven  through  the  scarf.  It  is  done  for 
this  reason,  often  times  a  ship  runs  into  a  log  or  driftwood 
and  bruises  up  the  stem  and  may  have  to  take  the  stem  off 
or  repair  it  below  that  point.  And  the  consequence  is  if 
we  had  it  all  in  one  piece  we  would  have  to  take  the  whole 
thing  off.  For  that  reason  it  is  made  in  two  pieces,  so  as 
to  take  it  off  from  the  guard  rail  down  only. 

Q.  Now  the  repairing  of  the  stem,  if  it  was  bent  or  injured 
by  this  collision,  would  that  require  some  blacksmithing? 

A.  That  would  require  perhaps  ten  hours,  not  to  exceed 
ten   hours. 

Q.  I  notice  the  next  item  in  the  bill  163614  hours  car- 
penters and  14651/0  hours  helpers.  That  makes  in  all  about 
3100  hours  for  labor.     How  long  is  a  day's  work? 

A.     Eight  hours. 

Q.  This  bill  purports  to  show  that  the  ship  was  in  dock 
six  days  in  all.  That  would  make  something  over  sixty  men 
working  there  for  the  six  days.     Would  that  be  possible? 

A.  It  could  not  be  possible  to  have  that  many  men  on 
there.     You  could  not  work  them  nohow. 

Q.  How  many  men  would  it  require  to  do  this  work  in  the 
time  that  you   have   mentioned,   four   days? 

A.  Ten.  I  figure  on  ten  men,  not  to  exceed  12  men.  I 
estimated  I  can  repair  that  ship  according  to  the  survey 
with  ten  men  in  five  days. 

Q.     What  is  the  customary  price  for  carpenter's  wages? 

A.     Four  dollars  and  a  half  a  day  on  old  work. 

Q.     And  helpers  get? 

A.  Two  dollars  and  a  half  to  two  dollars  and  seventy-five 
cents. 

Q.  Would  you  say  it  would  be  possible  to  have  that  many 
hours  of  work  done  on  this  ship,  unless  something  was  done 
entirely  outside  of  the  injuries  described  in  this  survey? 

A.     It  would  have  been  impossible. 
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Q.  The  next  item  is  48  hours  for  caulking.  What  amount 
of  calking  would  be  required  in  making  the  repairs  called 
for  b}'   the  survey? 

A.     Well,  I  think  about  24  hours. 

Q.     Of  one  man. 

A.     Yes  sir. 

Q.     That  would  be  equivalent  to  three  days  of  one  man. 

A.     Yes  sir. 

Q.     At  how  much  a  day? 

A.     Five  dollars. 

Q.  That  should  be  done  then  for  fifteen  dollars  instead 
of  |3G  as  charged  here? 

A.     Y^es  sir. 

Q.  Now  the  next  item  is  58  pounds  of  sheet  lead.  What 
use  would  be  made  of  that  and  where  would  it  go? 

A.  Well,  it  is  customary  on  most  ships  to  cover  the  fore- 
foot with  heavy  sheet  lead.  Perhaps  the  sheet  lead  was  tore 
off  there  and  they  renewed  that.  They  might  have,  in  order 
to  i)ut  the  stem  in  there,  they  might  have  had  to  tear  that 
off  and  renew  that  sheet  lead. 

Q.     38  feet  iron  bark  21/2  in.  by  4i/^  in.    What  is  iron  bark? 

A.     It  is  Australian  hard  wood,  brought  in  from  Australia. 

Q.  Where  could  that  be  used  in  making  the  repairs  called 
for  by   this  survey? 

A.     I  cannot  see  where  it  could  be  used. 

Q.  The  next  is  82  wooden  wedges.  What  would  they  be 
used  for? 

A.  They  would  be  used  in  order  to  wedge  off  the  stem, 
split  it  off  temporarily. 

Q.  The  next  item  1183  feet  of  iron  bark  1x2  inches,  35 
feet  long.     Where  would  that  be  used? 

A.     One   by   two  inches? 

Q.     And  thirty-five  feet  long. 

A.     I  cannot  see  where  that  could  be  used. 

Q.     In  re])airiiig  the  stem  as  called  for  by  this  survey? 

A.     No  ])lace  to  use  it  there  that  I  can  see. 

Q.  For  what  purpose  is  that  character  of  iron  bark  used 
for  in  such  a  ship  as  this,  one  by  two  inches  thirty-five  feet 
long? 

A.  \\'en,  it  is  hardly  ever  used.  I  do  not  think  I  ever  used 
it  myself.  I  do  not  remember  anybody  else  ever  using  it, 
that   I    have  worked   for. 

Q.  If  it  were  used  about  the  ship,  it  would  be  in  the 
finishing  of  the   superstructure,   would    it  not? 

A.  It  would  be  if  it  were  used  at  all,  it  would  be  for 
grating. 
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Q.     Where  would  that  be  used? 

A.  That  would  be  built  cross-wise  in  that  manner,  about 
two  inches  apart. 

Q.     Crosswise  of  what? 

A.  Just  built  up  for  grating,  perhaps,  in  the  engine  room 
and  things  of  that  sort  where  there  are  open  spaces. 

Q.     In  the  interior  of  the  ship? 

A.     Yes  sir. 

Q.     But  not  on   the  bow  or  stem  of  the  ship? 

A.     No,  not  on  the  outside;  no  place  for  it  outside. 

Q.  Four  gallons  black  paint,  would  that  be  used  about 
the   stem  ? 

A.  Yes,  that  might  be  used.  There  is  a  space  there  that 
is  painted  black.  Of  course  a  little  black  paint  would  be 
used  all  right. 

Q.  Now,  going  further  down  I  see  an  item  here  of  96 
feet  of  fir.  No.  1  clear  8x24  inches  and  six  feet  long.  What 
could  that  be  used  for? 

A.  I  cannot  see  where  that  could  be  used.  That  is  in  odd 
size.  I  cannot  see  where  it  could  be  used  on  the  stem.  That 
is  small  for  the  apron  and  I  cannot  see  for  the  life  of 
me   where   they    could   use   it. 

Q.  The  next  item  72  feet.  No.  1  clear  12x6  12  feet  long. 
What   could  that  be  used   for? 

A.  That  could  be  used.  The  only  place  I  could  see 
where  they  could  use  that  would  be  in  case  they  done 
anything  above  the  main  deck;  it  could  have  been  used 
in  there. 

Q.  That  is  in  case  they  renewed  the  entire  apron;  they 
renewed  onlv  part  of  the  apron,  from  the  main  deck  up? 

A.     Yes. 

Q.  NoAv  there  is  an  item  of  422  feet  of  fir  No.  1,  3x12 
inches,  twenty  feet  long.     That  is  plank,  is  it  not. 

A.     That   is   outside   planking. 

Q.     Outside    planking    of   the    ship. 

A.     Yes. 

Q.  There  is  another  item  of  2031  feet  of  fir.  No.  1,  3x12 
36  feet  long.     That  is  also  3  inch  outside  planking? 

A.     Yes    sir. 

Q.  That  makes  in  all  3453  feet  of  fir  three  inch  plank. 
Wliat  could  that  be  used   for  on   this  ship? 

A.     There  was  enough  there  to  plank  the  entire  ship. 

Q.  That  is  to  say  this  plank  is  used  on  the  outside  of 
the  ship,  on  the  hull  of  the  ship  from  the  water  line  down 
to   the  keel? 

A.     Yes    sir. 
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Q.  And  how  much  would  it  take  to  plank  the  whole 
of  that  ship,  the  hold  of  it  from  the  water  line  to  the  keel, 
where  plank  of  this  kind  is  used  on  such  a  ship? 

A.  Well,  it  could  be  easily  figured  from  the  size  of  the 
ship.  She  is  IGO  feet  long-  and  she  is  ten  feet  deep  and 
about  24  or  25  feet  beam.  Tt  is  easily  figured  how  much 
planking   it    would    take. 

Q.     It   would    not  exceed   3400    feet? 

A.     No,   I  don't  think  so. 

(}.     Now  the  next  item,  84  feet  fir  0x12,  14  feet  long. 

A.     I  cannot  see  Avhere  he  could  use  that  timber. 

Q.  I  find  another  item  here  of  196  iron  bark  3x8  inches. 
What    could    that    be    used    for? 

A.  Well,  that  could  be  used  as  a  chafing  bar  on  the 
outside  of  the  guard  rail  of  the  ship. 

(2-     The  guard  rail  of  the  ship  is  where? 

A.  Eunning  from  the  stem  clean  aft,  right  at  the  line 
of  the  main  deck. 

Q.     On   each   side? 

A.     On  each  side^  sir. 

Q.  There  are  175  jjounds  of  iron  one-half  inch.  What 
would  that  be  used  for? 

A.     I  do  not  see  what  he  could  use  that  for. 

Q.  600  feet  timber  20x20  eighteen  feet  long.  Where 
could  that  be  used? 

A.  Well,  that  timber,  it  is  out  of  proportion  entirely 
for  tlie  size  of  the  slii]>.  But  if  they  renewed  the  apron  in 
there,  that  timber  could  be  worked  down  to  the  size.  But 
it  would  not  be  as  large  as  that,  and  it  would  not  be  over  ten 
or  twelve  feet  long. 

Q.  There  is  140  feet  fir,  merchantable,  10x12  fourteen 
feet  long.     Where  could  that  be  used. 

A.     That  could  be  used  for  the  stem. 

Q.  What  is  the  next  item,  two  bales  of  oakum.  Would 
it  require  that  amount  of  oakum  to  calk  the  ship? 

A.     It   would   not   require   that   much   oakum. 

Q.  Then  there  is  24  gallons  Woolseys  copper  paint.  What 
is  that  used  for? 

A.  Well,  if  they  i)ainted  the  shi])  all  over  it  would  take 
ai)proximately    that    much    paint. 

Q.     All   over. 

A.     All  over  the  bottom. 

Q.     One  gallon  Von  Hoveling  paint,  what  is  that  used  for? 

A.     I  don't  know  what  that  could  be  used  for. 

Q.  They  have  a  charge  here  of  |240  for  stem  iron.  Is 
that  called  for  by  the  survey? 
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A.     It  is  not. 

Q.     Any  occasion  for  putting  on  a  new  stem  iron? 

A.  I  do  not  see  wliere  it  would  be  wlien  it  was  not  called 
for  in  that  surve3^ 

Q.  72  pounds  of  bolts.  They  would  be  used  in  putting  on 
the  stem  iron? 

A.     Yes. 

Q.     430  pounds  of  galvanized  iron.     What  is  that  used  for? 

A.  I  don't  know  where  they  could  use  that.  They  have 
so  many  items  of  it  there  I  do  not  see  where  they  could  use 
all  of  it. 

Q.  Then  there  is  34  pounds  of  red  lead.  What  would  they 
use  red  lead  for? 

A.  There  was  some  red  lead  used  to  paint  the  stem  iron, 
but  it  would  not  take  over  a  pound.  Two  or  three  brushfuls 
would  paint  the  whole  thing.  That  is  all  the  red  lead  required 
for  that  part  of  the  work  that  is  called  for. 

Q.     By  the  survey? 

A.     Yes  sir. 

Q.  So  that  if  that  amount  of  red  lead  was  used  there  must 
have  been  more  work  done  on  the  vessel  than  called  for  by 
the  survey? 

A.     Yes,  if  they  used  that  amount  of  red  lead. 

Q.  Now  the  next  item  here,  1060  pounds  of  yellow  metal. 
W^hat  is  yellow  metal? 

A.  Yellow  metal  is  a  composition  metal  used  on  the  out- 
side of  the  ship. 

Q.     That  is  to  cover  the  bottom? 

A.     Yes  sir. 

Q.     That  is  what  you  speak  of  sometimes  as  copper  metal? 

A.     Yes  sir. 

Q.  How  much  would  be  the  total  that  would  be  required 
for  making  the  repairs  called  for  by  this  survey,  if  all  of  the 
yellow  metal  were  taken  off  her  and  thrown  aside  and  new 
metal  put  on  the  space  of  planking  called  for  by  that  survey? 

A.  W^ell,  according  to  the  survey  they  have  got  a  space 
there  of  thirty  feet  long,  and  measuring  it  up  there  to  ten 
feet  wide,  10x30  feet  square,  all  that  you  have  got  to  cover 
there,  and  a  sheet  of  metal  covers  4  feet  by  1  foot.  And  16 
ounce  metal  that  is  generally  used  on  that,  a  sheet  would 
weigh  a  little  better  than  four  pounds. 

Q.  So  that  it  would  not  require  more  than  a  fifth  of  that 
kind  of  yellow  metal? 

A.  Not  more  than  a  fourth,  of  the  metal  that  they  have 
charged  there. 

Q.     The  amount  of  yellow  metal  would  be  sufficient,  charged 
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here,  to  covei'  about  tAvo-tliirds,  nearly  two-thirds  of  the  part 
of  a  ship  that  is  usually  covered  with  yellow  metal? 

A.     Yes  sir. 

Cross  Exa  mination : 

Q.  (]\rr.  Robinson).  Mr.  Sandstrom,  what  are  you  doing 
now? 

A.  At  present  I  have  been  working  with  Mr.  McKay  repair- 
ing the  tug  Tillicum. 

Q.     Repairing  the  tug  Tillicum? 

A.     Yes  sir. 

Q.  How  long  have  you  worked  for  the  Stimson  Mill  Com- 
pany? 

A.  Altogether  I  presume  I  have  done  about  two  months 
work  for  them. 

Q.  You  spoke  in  your  evidence  of  having  worked  for  them 
at  some  previous  time,  didn't  you? 

A.     Yes. 

Q.     Did  3'ou  mean  to  include  that  in  the  two  months? 

A.     Yes  sir. 

Q.  Have  you  made  an  examination  of  the  Rosalie  since 
1902? 

A.     Yes   sir. 

Q.     When? 

A.  In  1909  and  also  in  1910.  And  I  had  her  on  the  dry 
dock  when  I  was  foreman  of  the  Morans. 

Q.  Did  you  see  the  Rosalie  after  she  was  injured  in  this 
collision  that  we  have  been  talking  about? 

A.     I  have  seen  her  but  I  never  paid  much  attention  to  her. 

Q.     Did  not  make  an^^  examination  of  her? 

A.     No  sir. 

Q.     And  no  survey. 

A.     No  sir, 

Q.  And  you  know  nothing  about  her  injuries  except  what 
you  gather  from  the  survey  which  has  been  introduced  in  evi- 
dence here? 

A.     That  is  all,  sir. 

Q.  This  bill  that  you  have  examined  here,  you  are  not  pre- 
pared to  say  whether  or  not  it  is  excessive,  considering  the 
items  thereon,  are  the  items  an  excessive  charge  for  the  work 
that  was  done  according  to  the  bill? 

A.     Yes  sir. 

Q.  Perhaps  you  do  not  understand  me.  We  will  assume 
that  this  work  was  done  on  her  and  all  these  things  furnished. 
I  say  are  these  charges  excessive  in  there?  I  do  not  mean 
in  relation  to  this  accident,  but  suppose  they  had  been  re- 
quired by  the  accident? 
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A.  Well,  I  do  not  know  whether  there  is  any  real  charge 
in  excess  or  not,  sir.  If  everythinjij  Avas  done  according  to  the 
bill  and  list  here,  perhaps  it  is  all  right. 

Q.  That  is  what  1  am  trying  to  get  at.  But  the  point  of 
your  evidence  is  that  the  stuif  so  charged  there  did  not  need 
to  be  done  according  to  the  survey. 

A.     That  is  the  idea. 

Q.  You  have  had  a  good  deal  of  experience  in  these  mat- 
ters, haven't  you,  of  repairing  vessels  after  accidents,  etc.? 

A.     Yes,  I  have  repaired  lots  of  them. 

Q.     Do  you  know  captain  James  Fowler? 

A.     Yes  sir. 

Q.     Who  is  he? 

A.     He  is  surveyor  for  Lloyd's  and  the  underwriters. 

Q.  I  take  it  from  your  evidence,  if  the  evidence  would  show 
that  captain  James  Fowler  passed  this  bill  as  one  resulting 
from  the  accident,  that  there  was  an  error  in  the  survey — 

Mr.  HrGHES :  I  obpect  as  calling  for  a  conclusion  and  opin- 
ion of  the  Avituess. 

Mr.  Robinson  :    I  will  withdraw  the  question. 

Redirect  Examination : 

Q.  (Mr.  Hughes).  Mr.  Sandstrom,  you  are  now  engaged 
in  the  work  of  repairing  the  tug  Tillicum,  you  say? 

A.     Yes  sir. 

Q.  That  is  repairing  due  to  the  fact  that  the  Tillicum  re- 
centh^  encountered  an  obstruction  in  Shilshole  bay,  where 
work  for  the  (heat  Northern  had  been  done,  and  she  was  sunk, 
is  that  it? 

A.     Mo,  that  was  another  vessel,  the  La  Paloma. 

Q.     You  are  doing  work  on  the  Tillicum? 

A.     Yes  sir. 

Q.     Along  with  Mr.  McKay? 

A.     Yes  sir. 

Q.     At.  Mr.  McKay's  dry  dock? 

A.  No  sir.  Doing  it  at  the  Stimsons.  Just  repairing  a 
guard,  doing  it  between  times  while  she  is  lying  at  the  dock. 

Q.  Then  you  are  working  with  Mr.  McKay  under  contract 
for  repairing  the  Tillicum,  is  that  it? 

A.  Not  contract.  I  am  working  there,  we  worked  yester- 
day. And  perhaps  I  will  not  work  there  again  for  two  or  three 
days.  Depends  when  she  comes  in,  and  then  they  go  down 
there  and  do  a  little  work  when  she  is  in. 

(Testimony  of  witness  closed.) 
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Andrew  M.  McKay,  reoallptl  on  behalf  of  the  claimant,  tes- 
tified as  follows : 

Q.  (^Ir.  Hn<>hes).  You  formerly  testified  in  this  case  as 
to  the  damages  to  the  scow  injured  in  this  collision  with  the 
Rosalie? 

A.     Yes  sir, 

Q.     You  did  some  repair  work  on  the  scow? 

A.     Yes  sir 

Q.  Mr,  McKay,  you  are  engaged  in  the  shipbuilding  busi- 
ness? 

A.     Yes  sir. 

Q.     At  Ballard. 

A.     Yes  sir. 

(I.     You  have  a  dry  dock  of  your  own  there? 

A.     An  interest,  a  third  interest. 

Q.     With  whom? 

A.     Jacobson  and  Erickson. 

Q.     AVhat  is  the  name  of  your  concern? 

A.     The  Golden  Garden   Ship  Yard. 

Q.     How  long  have  you  been  in  the  shipbuilding  business? 

A.     Twenty-four  years, 

Q.  How  long  have  you  been  engaged  in  that  business  at 
Ballard? 

A.     About  nineteen  months. 

Q.     And  where  prior  to  that  time? 

A.  Greater  part  of  the  time  with  the  Stimson  Mill  com- 
pany, 

Q,     Have  you  built  many  vessels? 

A,     No  sir, 

Q,     You  have  done  repairing  of  vessels? 

A,  Yes,  rei)airing.  I  have  built  small  boats,  forty  or  fifty 
feet  long. 

Q.     Have  you  examined  this  survey,  exhibit  No,  7. 

A.     Yes  sir. 

Q.  Have  you  inspected  that  survey  and  made  an  estimate 
for  the  purpose  of  determining  what  would  be  the  reasonable 
cost  for  making  the  repairs  called  for  by  that  survey? 

A.     Yes  sir. 

Q.  Are  you  ac(]uainted  with  the  cost  of  labor  and  materials 
in  doing  that  class  of  work  in  this  port? 

A.     Yes  sir. 

Q.     Were  you   in   11)11? 

A.     Yes  sir. 

Q,  Now  what  would  be  the  fair,  reas(mable  cost  of  making 
all  the  re])airs  to  the  Kosalie  called  for  bv  this  survev  exhibit 
No.  7? 
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A.     About  1850. 

Q.  Would  you  l)e  willing  to  undertake  to  do  the  work  upon 
her  today  for  that  sum  of  money? 

A.     Yes  sir. 

Q.  A  bill  has  been  rendered,  an  itemized  bill,  introduced 
in  behalf  of  the  libelant  in  this  case,  of  which  I  show  you  a 
manifold  co})y,  and  ask  you  if  you  have  examined  that  before? 

A.     Yes  sir. 

Q.  Would  it  be  necessary  to  put  the  Rosalie  in  dry  dock 
in  order  to  make  the  repairs  called  for  by  that  survey? 

A.     Yes  sir. 

Q.  How  long  would  it  be  necessary  for  her  to  be  in  the 
dock  in  order  to  make  these  repairs? 

A.     About  four  days. 

Q.  How  many  men  could  be  successfully  and  advan- 
tageously employed  in  making  these  repairs  during  that  period 
of  time? 

A.     Not  any  more  than  10  or  12. 

Q.  There  is  an  item  here,  a  charge  for  42  hours  black- 
smithing  work.  Would  that  l)e  required  to  do  the  work  called 
for  by  this  survey? 

A.  The  only  blacksmith  work  that  I  know  could  be  done 
on  that  is  them  ])olts  that  fasten  on  that  stem  iron. 

Q.     The  straightening  of  the  stem  would  require  some? 

A.     Yes  sir. 

Q.  How  many  hours  blacksmith  work,  would  you  say 
in  all,  might  be  required  to  do  the  work  called  for  by  this 
survey  ? 

A.     Oh,  about  12  hours. 

Q.  Now  there  is  an  item  of  16381/2  hours  for  carpenters 
and  14G5i/>  hours  for  helpers.  Could  that  amount  of  men  be 
employed  doing  the  work  called  for  by  that  survey? 

A.     No  sir. 

Q.  Would  it  be  possible  to  work  them  on  that  vessel  in 
doing  the  work  they  have  called  for  by  that  survey? 

A.     No  sir. 

Q.  There  is  an  item  of  48  hours  calking.  How  much  calk- 
ing would  be  required  to  do  the  work  called  for  by  that  survey? 

A.     About  three  days. 

Q,     Of  one  man. 

A.     Yes. 

Q.     At  eight  hours  a  day? 

A.     Yes. 

Q.  There  is  an  item  of  58  ])ounds  of  sheet  lead.  What 
could  that  be  used  for,  or  would  it  be  required  under  this 
survey? 
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A.  Thej  would  use  sonic  of  it.  I  don't  know  how  many 
pounds  it  would  take  to  cover  the  fore-foot.  They  would  want 
some  sheet  lead  to  cover  the  fore-foot. 

Q.  There  is  an  item  of  38  feet  of  iron  bark  2i/2  by  41/0. 
What  could  that  be  used  for  under  this  survey? 

A.     I  do  not  know  what  it  could  be  used  for. 

Q.  Would  iron  bark  of  that  dimension  be  required  for  any 
repairs  to  the  stem  or  apron  called  for  by  the  survey? 

A.     No  sir. 

Q.  There  is  another  item  here  of  1183  feet  iron  bark  1x2 
inches,  35  feet  long-.  Where  could  that  be  used  on  a  vessel 
of  that  kind? 

A.     I   don't  know. 

Q.  Could  it  be  used  about  the  repair  of  the  stem  for  in- 
juries such  as  are  described  in  that  survey? 

A.     No  sir. 

Q.  That  iron  bark  is  narrow  strips  of  hard  wood  one  inch 
thick  and  two  inches  wide  and  35  feet  long,  commonly  used 
for  grating  purposes? 

A.     Yes  sir. 

Q.  And  that  would  be  in  the  hold  or  interior  portions  of 
the  ship? 

A.     Yes,  stepping,  etc. 

Q.  Four  gallons  of  black  paint  called  for  in  this  bill.  How 
much  black  paint  would  be  required  for  such  repair  as  called 
for  by  the  survey? 

A.  A  gallon  of  paint  covers  200  feet  on  an  average,  and  it 
would  be  10x30. 

Q.     That  would  take  about  a  gallon  and  a  half  of  paint? 

A.     Yes  sir. 

Q.     There  is  a  gallon  of  white  paint.     Could  that  be  used? 

A.     Yes  sir. 

Q.  There  is  30  feet  of  ceiling  1x3  inches,  whal  could  that 
be  used  for? 

A.     1x3? 

Q.     Y(^s. 

A.     That  might  be  used  up  on  to]>  of  the  house. 

Q.  That  would  not  be  for  repairs  caused  by  such  a  colli- 
sion as  this  would  it? 

A.  It  might  be  on  top  where  the  house  comes,  there  might 
be  some  little  pieces  where  they  might  have  to  put  in  a  few 
short  pieces. 

Q.     At  the  top  just  back  of  the  stem? 

A.  Yes,  above  the  main  body,  there  might  be  a  few  pieces 
broke  off. 

Q.     There  is  an  item  of  9(3  feet  of  fir  No.  1  clear,  8x24  and 
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six  feet  long.  Could  that  be  used  in  making  the  repairs  called 
for  by  this  survey,  if  so,  where? 

A.     8x24.     No,  I  don't  know  where  that  could  be  used. 

Q.  The  next  item  is  72  feet  of  fir,  No.  1  clear,  12x6  inches 
and  12  feet  long.     Could  that  be  used  and  if  so  where? 

A.  They  might  use  that  part  of  it  for  that  apron  inside, 
above  the  main  body,  above  the  hull,  away  up  inside. 

Q.  That  is  what  you  assume  that  instead  of  repairing  the 
whole  apron  they  repaired  only  a  part  of  the  apron  from  the 
deck  up? 

A.     Yes,   they   might   use  that. 

Q.  The  next  item  is  250  feet  of  fir,  No.  1  clear,  8x24,  16 
feet   long. 

A.     I  don't  know  where  that  could  be  used, 

Q.  Then  there  is  an  item  of  1422  feet  of  fir  No.  1,  3x12 
inches,  twenty  feet  long.  Another  item  of  2031  feet  of  fir  No. 
1,  3x12,  thirty  feet  long.     That  is  three  inch  planking? 

A.     Yes  sir. 

Q.     Of  lengths  of  20  and  30  feet. 

A.     Yes  sir. 

Q.  Is  that  the  class  of  planking  used  to  cover  the  bottom 
of  the  ship? 

A.     Yes  sir. 

Q.  Could  that  possiblj^  be  used  in  making  such  repairs  as 
are  called  for  by  that  survey? 

A.     No  sir, 

Q,  How  much  of  it,  what  part  of  it  would  require  that 
class  of  deck  planking,  if  they  made  such  repairs  as  are  called 
for  by  this  survey,  I  don't  mean  deck  planking  but  planking? 

A,     It  would  not  take  near  a  quarter  of  it. 

Q.  Would  that  be  enough  to  cover  the  entire  bottom  of 
the  ship? 

A.  Well,  I  could  not  say  that,  it  would  cover  a  good  part 
of  it,  but  I  could  not  say  whether  it  would  cover  it  all  or  not. 

Q,  If  the  ship  is  160  feet  long  and  10  feet  depth,  that,  on 
the  two  sides  would  take  something  over  3200  feet  to  cover 
the  whole  outside  of  the  hold,  would  it  not? 

A,     Yes. 

Q,  So  that  this  would  be  enough  to  practically  cover  the 
entire  bottom  of  the  ship,  would  it  not? 

A,     Yes  sir, 

Q,  And  there  is  84  feet  of  fir,  No,  1,  6x12,  fourteen  feet 
long.  Where  if  at  all  could  that  be  used  in  making  the  re- 
pairs called  for  by  this  survey? 

A.     I  do  not  know. 
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Q.  Another  item  of  190  feet  of  iron  bark  3x8.  Where 
could  that  be  used? 

A.     They  could  use  that  for  a  chafing  piece  on  the  guards. 

Q.     Forward? 

A.  Yes.  Only  a  little,  you  kno\y.  They  could  use  part  of 
it  for  guards,  3x8  for  a  chating  piece  on  the  outside  of  the 
guard. 

Q.  The  guard  is  Avhat  we  speak  about  as  the  guard  rail 
of  the  ship? 

A.     Yes. 

Q.  Then  there  is  an  item  of  175  pounds  of  half  inch  iron. 
What  could  that  be  used  for,  if  at  all,  in  making  these  re- 
pairs.    What  is  half  inch  iron  used  for? 

A.  Too  small  for  a  vessel  that  size,  cannot  use  it.  I  do 
not  see  what  you  could  use  it  for  for  that  sized  yessel. 

Q.  If  they  did  put  it  on  for  the  repairs  in  that  part  of  the 
ship  called  for  by  the  survey? 

A.     I  don't  see  what  they  could  use  it  for. 

Q.  Now  tlier(^  is  (100  feet  of  timber  20x20  inches  18  feet 
long.     What  could  that  be  used  for? 

A.  Well,  they  might  use  part  of  it  for  the  apron ;  there  is 
a  lot  of  work  to  do  inside,  they  might  use  a  part  of  it.  But  it 
would  not  be  over  six  or  eight  feet  long.  They  might  use  a 
part  of  it. 

Q.  There  is  140  feet  of  fir,  merchantable,  10x12  inches,  14 
feet  long. 

A.     That  would  be  used  for  a  false  stem. 

Q.  And  there  are  2  rolls  of  felt  and  2  bales  of  oakum,  that 
would  be  used  for  what? 

A.  That  felt  is  put  on  with  the  yellow  metal.  The  two 
bales  of  oakum  is  used  for  calking. 

Q.  And  if  no  more  was  done  than  is  called  for  by  this 
survey  would  it  require  that  amount  of  felt?  and  oakum? 

A.  No.  It  would  not  take  two  bales  of  oakum  for  the 
amount  of  labor  that  is  attaclied  to  it. 

Q.  And  tlien  there  is  the  rublx'r  jtaint.  Would  that  be 
sufficient  to  Daiut  the  whole  bottom  of  the  ship? 

A.     Yes. 

Q.  And  there  is  a  stem  iron  |240  charged  for  it.  Was 
there  any  n(M'essity  of  ])uttiiig  on  an  entirely  new  stem  iron 
under  the  specifications  in  tliis  survey? 

A.     No  sir. 

Q.     Would  such  a  stem  iron  cost  |240,  oven  if  it  were  used? 

A.     To  ])ut  on  that  repair? 

Q.     No— 

A.     You  mean  on  this  survey? 
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Q.     Just  answer  that  question. 

A.     No  sir,  it  could  not  possibly  cost  that  much. 

Q.     72  pounds  of  C.  S.  bolts,  what  is  that? 

A.     I  don't  know. 

Q.  450  pounds  of  galvanized  iron.  Where  could  that  be 
used  in  making  such  repairs  as  are  called  for  by  the  survey? 

A.  It  don't  specify  the  size  of  it.  There  could  be  part  of 
that  used  for  drift  bolts. 

Q.     Then  fittings.     It  is  not  specified  what. 

A.     No. 

Q.     What  is  covered  by  the  term  "fittings"? 

A.     I  don't  know. 

Q.  34  pounds  of  red  lead.  What  would  that  l)e  used  for, 
if  at  all? 

A.  Could  not  be  used  on  that  except  a  pound,  might  use 
a  pound  or  two  pounds.  It  would  not  take  any  more  than  a 
pound,  that  would  cover  the  stem  iron.  They  always  cover 
the  iron  with  red  lead  to  protect  that  stem  iron.  They  put 
red  lead  on  it.     They  don't  use  copper  paint. 

Q.  So  if  that  amount  of  red  lead  was  used  it  was  used 
elsewhere  on  the  boat? 

A.     Yes  sir. 

Q.  And  450  pounds  of  galvanized  spikes,  could  they  be 
used  about  the  repair  of  the  stem  under  these  specifications 
set  forth  in  the  survey? 

A.     Not  so  much. 

Q.     About  hoAv  much  would  be? 

A.  About  a  quarter  of  that. 

Q.  Then  there  is  1060  pounds  of  yellow  metal.  That  is 
what  is  spoken  of  as  copper  plate,  copper  metal,  is  it? 

A.     It  is  termed  metal,  it  is  a  composition. 

Q.     That  is  just  to  cover  the  bottom  of  the  boat,  is  it? 

A.     Yes  sir. 

Q.  That  would  be  enough  to  cover  nearly  two-thirds  of 
the  bottom  of  this  ship,  would  it  not? 

A.     Yes  sir. 

Q.  It  appears  from  a  former  survey  that  has  been  fur- 
nished me  by  the  libelant,  that  some  time  about  10  months 
before  there  was  an  injury  to  the  stern  of  the  ship,  an  injury 
which  damaged  the  propeller,  at  which  time  also  some  of  the 
copper  plates  were  torn  off  from  the  stern,  and  about  60  yel- 
low metal  plates  put  on.  Would  that,  together  with  the  1060 
pounds  here  spoken  of  be  practically  sufficient  to  cover  or 
recover  the  whole  bottom  of  the  ship? 

A.  I  have  not  figured  it  out,  but  it  would  be  pretty  close 
to  it. 
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Q.  Yellow  metal  nails  are  used  in  putting  on  the  yellow 
metal  ? 

A.     Yes,  putting-  on  these  sheets. 

Cross  Examination: 

Q.  (Mr.  Robinson).  Are  you  in  the  shipbuilding  business 
now? 

A.     I  am,  repairing. 

Q.  How  extensive  a  plant  have  you  got  out  there?  Have 
you  got  a  dry  dock? 

A.     No.     I  have  marine  ways,  roller  ways. 

Q.  And  your  experience  has  been  largely  with  boats  smaller 
than  the  Rosalie,  I  take  it? 

A.  Oh  no.  I  repaired  the  schooner  Stimson;  Globe  Navi- 
gation boats ;  four  masted  schooners,  and  also  the  tug  Stimson. 

Q.  You  repaired  the  barge,  too,  that  was  in  this  same 
collision? 

A.     Yes  sir. 

Q.     You  are  working  on  the  Tillicum  now? 

A.     Yes. 

Q.     You  did  not  see  the  Rosalie  after  this  accident? 

A.     No  sir. 

Q.  The  testimony  you  have  been  giving  here  is  entirely 
based  u])on  the  survev  and  not  upon  actual  knowledge  of  the 
job? 

A.     Yes,  on  the  survey. 

Q.  Now,  calling  your  attention  to  this  bill  that  you  have 
been  using.  For  instance,  there  is  600  22x18.  What  does  that 
"(>00"  mean? 

A.     Feet. 

Q.     Board  measure. 

A.     Yes. 

Q.  And  tlie  1422  fir,  which  you  have  testified  about,  the 
3x12  and  20  feet  long  and  the  2031  fir,  that  is  board  measure? 

A,     Yes  sir. 

Q.  Tlien  you  do  not  have  an  even  s(iuare,  you  have  to 
divide  bv  three  to  cover  the  whole  bottom,  do  vou  not? 

A.     Yes. 

(Witness  excused.) 

Recess  taken  until  2  p.  m. 

Afternoon  Session 

Present:  Mr.  Robinson,  for  the  libelant.  Mr.  Hughes,  for 
the  claimant. 

John  L.  Hubbard,  a  witness  called  on  behalf  of  the  claim- 
ant, being  duly  sworn,  testified  as  follows: 
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Q.      (Mr.  Hujijhes).     Your  full  name? 

A.     John  L.  Hubbard. 

Q.     What  is  your  business,  Mr.   Hubbard. 

A.     INIanager  of  Hall  Brothers  Ship  Yard. 

Q.     You  are  a  shipbuilder  by  trade? 

A.     Yes  sir. 

Q.     How  long  have  you  followed  that  business? 

A.     Since  I  was  18  years  of  age.     I  am  now  forty-eight. 

Q.  How  long  have  you  been  manager  of  Hall  Brothers  Ship- 
building Yard? 

A.     Eleven  years. 

Q.     Your  business  there  is  repairing  ships,  is  it  not? 

A.     Yes  sir. 

Q.     Are  you  acquainted  with  the  Rosalie? 

A.     To  some  extent. 

Q.  I  have  asked  you  to  examine  the  report  of  a  survey  of 
injuries  to  the  steamship  Rosalie,  which  occurred  on  the  8th 
of  April,  1911,  in  collision  with  a  scow  being  towed  by  the 
tug  Tillicum.  The  report  was  made  by  James  Fowler  and  by 
Frank  Walker,  as  surveyors.  You  have  made  an  examination 
of  the  report  for  the  purpose  of  determining  what  would  be 
the  reasonable  cost  of  making  the  repairs  called  for  by  that 
survey? 

A.     Yes,  I  have  looked  that  over. 

Q.  Have  you  made  your  figures  and  estimates  as  to  the 
cost  of  material  and  labor  and  all  the  elements  that  go  to 
make  up  the  cost  of  a  repair  of  a  vessel  according  to  that 
survey  ? 

A.     I  have. 

Q.  I  wish  you  would  state,  first,  Avhat  would  be  the  maxi- 
mum cost  that  could  reasonably  be  incurred  for  making  the 
repairs  called  for  bv  that  survey? 

A.     11050. 

Q.  What  do  you  estimate  would  be  the  ordinary,  reason- 
able cost,  estimating  the  amount  of  labor  to  be  such  as  would 
naturally  be  anticipated  from  this  survey? 

A.  Well,  that  is  assuming  in  this  maximum  figure  that  I 
have  given  here,  I  have  given  the  outside  cost,  that  is  what 
you  mean,  is  it? 

Q.  Yes.  Now  I  ask  you,  what  would  be  the  reasonable  and 
probable  expense  of  making  that  repair  according  to  that  sur- 
vey? 

A.  Well,  I  will  state  that  in  making  this  estimate  here, 
I  calculated  on  the  basis  of  a  given  number  of  men  so  many 
days,  and  in  that  estimate  of  labor  I  have  made  a  very  liberal 
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allowance,  althougli  I  think  it  could  be  cut  down  one-third, 
probably. 

Q.     Tliat  would  reduce  it  how  much? 

A.  Well,  the  total  that  I  have  allowed  for  labor  here 
amounts  to  about  I5G0.  Cutting  that  down  one-third  Avould 
make  it  about  |400  to  |425  the  cost  of  the  labor. 

Q.     How  long  would  the  ship  have  to  be  in  the  dock? 

A.     Five  or  six  dajs;  six  days  at  the  outside 

Q.  Well,  did  you  figure  in  your  outside  figure  how  many 
men  you  would  have  employed  for  that  period  of  time? 

A.  As  I  stated,  18  men  I  had  calculated  on,  but  I  believe 
it  could  be  done  by  twelve, 

Q.     And  not  to  exceed  five  or  six  days. 

A.     Yes  sir. 

Q.     In  which  event  the  expense  would  be  about  |900. 

A.     1900  to  1950,  somewhere  now. 

Q.  Would  you  be  willing  to  undertake  to  do  the  work  in 
accordance  with  this  survey  for  that  sum? 

A.     I  certainly  would  for  flOSO,  my  maximum  estimate. 

Q.     Well,  you  think  you  could  do  it  for  |1050? 

A.  Well,  if  I  thought  there  was  close  competition  in  the 
bids  for  the  work,  if  bids  were  being  asked  for,  I  probably 
would  bid  in  the  neighborhood  of  |900  to  1950,  if  I  was 
anxious  to  get  the  job. 

Q.  Now  that  v\ould  be  allowing  for  removing  the  plank- 
ing on  one  side  for  the  purpose  of  installing  the  new  stem  and 
aju'on? 

A.  Yes,  in  accordance  with  the  recommendations  in  that 
survey. 

Q.  Could  that  work  l)e  done  without  removing  the  plank- 
ing? 

A.  1  have  frequently  renewed  stems  and  aprons  without 
doing  it. 

Q.  That  would  diminish  the  expense  very  nmterially,  would 
it  not? 

A.     Indeed  it  w(mld. 

i}.  And  it  would  be  unnecessary  to  i)ut  on  new  planking 
or  new  c()])per  or  metal  plating? 

A.  That  would  eliminate  the  necessity  for  that,  only  a 
limited  amount  around  the  stem  where  the  fastening  would 
go  in  the  stem  and  apron,  the  copper  sheathing  would  have 
to  be  removed. 

Q.  How  do  you  repair  a  vessel  by  putting  a  new  stem 
and  a])ron  in   without  moving  the  planking,  explain  that? 

A.  Wliy,  I  usually  split  (mt  the  wood  by  boring  it  off  in 
short  sections  and  splitting  it  out  with  split  bars.     We  could 
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do  that  and  remove  it  and  then  take  jack  screws  or  some 
means  of  spreading  the  phmking  apart  to  allow  a  little  more 
room  than  exists,  until  the  timber  can  be  dropped  down  in 
place.  You  understand  the  stem  has  what  we  call  a  rabbit 
and  the  plank,  the  narrowest  point  is  at  the  extreme  forward 
end  and  increases  in  width  as  it  goes  aft.  Well,  that  will  not 
permit  the  stem  to  be  slipped  back  in  from  forward  owing  to 
the  planking  narrowing  up  there  at  the  forward  part  of  this 
rabbit.  If  we  can  spread  it  open  with  jack  screws  sufficiently, 
why  we  can  slip  that  in  there  until  the  large  part  is  past  the 
narrowest  part  in  the  ])lank,  and  let  go  our  jack  screws  or 
whatever  means  we  have  used  there  to  spread  the  plank  and 
let  them  spring  back  into  the  rabbit,  in  place.  That  is  often 
done.  And  then  again,  we  have  done  the  job  by  putting  up  a 
gin  pawl  and  lifting  the  stem  up  and  lowering  it  down  so  that 
the  large  part  would  enter  back  of  the  rabbit.  I  could  make 
a  sketch  of  that  and  give  you  a  better  idea  of  the  point  I 
am  trying  to  make.  For  instance,  the  stem  is  made  of  12 
inch  timber.  Well,  the  aft  part  of  that  stem  would  be  12 
inches  ^\'ide,  and  where  the  plank  would  end  on  the  stem, 
possibly  it  would  not  be  over  seven  or  eight,  and  that  is 
where  it  is  put  up  against  the  stem  and  we  put  on  what  is 
called  a  rabint  to  give  a  corking  seam  there,  and  so  that  makes 
a  y  shape  impression  on  each  side  of  the  stem  that  the  plank 
fits  into.  Well  now,  you  can  drop  that  in  from  above,  allowing 
this  large  part  of  the  stem  to  come  to  the  natural  position, 
and  drop  it  down  from  above.  That  can  be  done  but  the 
most  practical  method  is  to  use  a  jack  screw  and  spread  the 
planks  apart  and  shove  it  right  in  from  forward. 

Q.  According  to  this  survey,  would  there  be  any  necessity 
for  putting  on  a  new  stem  iron? 

A.  I  would  think  so,  if  there  was  sufficient  damage  there  to 
damage  the  stem,  it  would  damage  the  stem  iron. 

Q.  The  report  suggests  simply  the  repairing  and  refasten- 
ing  of  the  stem  iron. 

A.  Probably  bent  up,  I  would  not  think  broken.  I  would 
think  probably  badly  bent,  and  it  would  be  necessary  to  take 
that  to  the  forge  and  straighten  it  out  and  get  it  to  shape 
again,  and  then  fasten  it  back  on  the  new  stem. 

Q.     In  that  case  no  new  stem  would  be  necessary? 

A.     No  sir. 

Q.  What  would  be  the  reasonable  expense  of  shaping  it 
up  again,  forging  it  up? 

A.  Oh,  I  would  think  twenty-five  dollars  would  be  the  nmxi- 
mum. 

Q.     Notwithstanding   the   report   of    the    survey,    that   the 
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stem  iron  be  repaired  and  fastened,  the  libelant  has  intro- 
duced a  bill  in  evidence  sh()^^inJ>  a  charge  of  |240  for  a  stem 
iron.  ^Vould  that  be  a  reasonable  charge  for  a  stem  iron  for 
such  a  vessel? 

A.     That  would  be  an  excessive  charge. 

Q.     And  what  would  be  a  reasonable  charge? 

A.     Fifty  dollars. 

Q.  There  is  a  charge  here  for  lOGO  pounds  of  yellow  metal. 
Is  that  a  reasonable  amount  of  yellow  metal  to  be  required 
for  making  repairs  called  for  by  this  survey? 

A.     It  is  a  very  excessive  amount. 

Q.  And  there  is  231  pounds  of  yellow  metal  nails.  The 
same  would  be  true  as  to  that. 

A.  Well,  tliat  would  correspond  to  the  amount  of  metal 
given  there.  They  would  average  one  pound  per  sheet,  that 
is  the  ordinary  allowance  for  nailing  on  the  sheets. 

Q.  If  the  plank  were  removed  on  one  side  for  the  purpose 
of  putting  in  a  new  stem  an<l  apron,  how  is  that  done  if  they 
do  not  pry  that  open  as  you  describe? 

A.     (Jot  to  split  them  olf  back  to  the  butts  or  make  new  Initts. 

Q.  Now,  I  want  you  to  explain  how  these  are  put  on,  that 
is  whether  they  are  put  on  so  as  to  stagger  across? 

A.  Well,  when  the  vessel  A^as  built  the  keel  would  be  laid 
and  then  the  frames  set  up,  and  then  the  vessel  ceiled  on  the 
inside  Avith  timbers.  Some  of  them  are  entirely  ceiled  up  in- 
side and  some  are  not.  Some  are  left  open  for  space  to  allow 
air  to  the  frames.  After  that  is  done  they  begin  at  the  bot- 
tom down  against  the  keel,  and  there  is  a  rabbiting  inside  next 
the  keel  similar  to  the  one  extending  around  the  stem,  which 
gives  a  square  edge  for  the  first  plank  to  butt  against  to  form 
a  calking  seam,  so  that  they  can  be  made  water  tight.  That 
first  strake  is  called  the  garboard  strake,  that  is  put  on  a 
vessel  like  the  Rosalie.  I  would  think  it  would  be  14  inches 
wide  and  three  inches  thick,  and  that  is  fastened  on  with 
spikes.  And  on  larger  vessels,  I  do  not  think  it  is  on  the 
Rosalie,  but  on  larger  vessels  they  use  lugs,  treenails,  these 
lugs  or  pins  are  driven  through  the  Avood  on  the  outside  and 
wedged  on  the  inner  end,  on  the  inside  of  the  ceiling,  to  keep 
the  pin  from  pulling  out — or  treenail.  Then  the  next  course 
is  put  on  right  abutting  against  that  until  they  reach  the 
heiglit  the  vessel  is  i)lanked.  Now  a  vessel  like  the  Rosalie 
you  would  have  about  18  strakes  of  plank  from  the  keel  up  to 
the  deck  line,  that  is  as  far  as  you  would  plank  her. 

Q.  W'liat  I  want  to  get  at  is  whether  these  ])lanks  are  the 
same  length  as  are  used  in  ])lanking  the  vessel? 

A,     Yes,  tliey  vary  in   lengths.     They  usually  stagger  the 
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butts,  you  know,  so  that  there  don't  two  planks  butt  on  the 
same  frame;  they  have  several  planks  between. 

Q.  And  these  planks  would  vary  in  length  from  10  to  30 
feet? 

A.     Yes  sir. 

Q.  One  plank  would  come  back  to  a  certain  butt,  say  10 
feet? 

A.  The  next  one  probably  would  come  12  feet,  to  the  next 
frame  or  two  frames  from  that,  14  feet.  Probably  the  next 
one  about  18  feet,  and  then  they  might  stagger  back  again 
and  get  one  at  12  feet,  and  zig  zag  back  that  way,  so  as  to 
allow  about  three  frames  between  the  butts. 

Q.  So  that  if  you  were  to  take  off  the  plank  on  the  star- 
board side,  any  of  tliem,  you  would  only  take  off  the  length 
of  a  plank,  whatever  it  was? 

A.     One  length  of  plank. 

Q.  And  some  plank  taken  off  would  be  10  feet  and  some 
12  and  some  14  or  IG,  etc. 

A.     Yes  sir. 

Q.  The  first  length  of  plank  next  the  stem  is  all  that  would 
be  taken  off? 

A.     Yes,  what  we  call  the  fore-hoods,  the  hood  ends. 

Q.  About  what  amount  of  timber,  if  you  had  to  take  off 
the  plank  on  the  starboard  side,  about  how  much  would  have 
to  be  removed  and  replanked,  what  amount  of  new  plank? 

A.  To  remove  the  stem  I  do  not  think  any  would  be  nec- 
essary. 

Q.     Suppose  you  had  to  remove  the  apron? 

A.  Well,  I  do  not  think  it  would  be  necessary  to  remove 
the  plank ;   it  could  be  installed  without  removing. 

Q.  If  that  were  done,  then  it  would  not  be  required  to  put 
any  new  planking.  The  amount  of  planking  called  for  in  this 
bill  would  not  be  required? 

A.  No.  From  the  survey  there  it  says  plank  on  one  side 
to  be  renewed.  That  would  indicate  that  there  must  be  some 
damage  to  that  plank. 

Q.  The  survey,  hoAvever,  does  not  say  there  was  any  plank- 
ing but  simply  around  the  stem  and  apron. 

A.  Well,  in  this  estimate  here  that  I  have  given  you,  I 
have  based  it  on  the  assumption  that  the  first  length  from 
the  bow  on  one  side  all  })lanking  would  have  to  be  renewed. 
That  is  embodied  in  tliis  figure  that  I  gave  you  of  |1050. 

Q.  Suppose  a  new  stem  were  put  in.  What  size  of  stem 
and  what  kind  of  timber  would  be  used  for  it? 

A.     I  think  the  stem  of  that  vessel  Avould  probably  be  10x16, 
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somothins"  li^P  that.  And  it  would  be  in  the  neighborhood  of 
If)  feet  long. 

Q.  Now  how  about  the  apron?  The  apron. is  back  of  the 
stem  ? 

A.  The  apron  would  be  a  larger  tindier  than  that,  as  the 
vessel  widens  out  going  aft,  it  would  take  a  wider  piece  of 
tind)er  aft. 

Q.     It  is  smaller  at  the  forward  side. 

A.  With  the  stem  ten  inches,  that  tind)er  would  side  prob- 
ably 14  inches.  I  would  say  it  would  be  llxlG  would  be  an 
extremely  heavy  apron  for  that  vessel. 

Q.  And  if  the  full  stem  were  put  in,  the  full  apron  would 
be  renewed. 

A.  Why,  not  any  longer  than  the  stem,  not  as  long,  quite, 
16  feet — well  it  would  not  be  that  long,  it  only  reached  to 
the  main  deck,  and  the  apron  w'ould  not  be  to  exceed  12  feet. 

Q.     And  these  stems  and  ai)rons  are  usually  fir? 

A.     Yes    sir. 

Q.     About  what  would  be  the  ordinary  life  of  the  Avood? 

A.     Oh,  about  12  or  14  years. 

Q.  Now  there  is  nothing  to  indicate  in  this  survey  w^hether 
the  a})ron  was  required  to  be  renewed  because  of  its  age.  If 
the  vessel  had  been  in  use  at  that  time  for  15  or  18  years, 
and  the  repair  of  the  stem  l)eing  made,  would  it  be  necessary 
to  put  a  new  apron  in  on  account  of  the  age  of  the  apron? 

A.     They  yerj  probably  ^^•ould  find  decayed  wood  in  there. 

Q.  A  collision  with  the  bow  of  a  vessel  that  would  damage 
the  stem  and  the  apron  both,  would  be  suflicient  to  cut  the  ship 
down  so  that  she  could  not  get  ashore,  would  it  not? 

A.  Well,  it  would  be  very  apt  to  cause  serious  leakage  for- 
ward there.  Probably  could  be  controlled  by  pumps;  though 
a  wooden  vessel  would  swamp  up  so  that  thej  do  not  leak  a 
great  volume  of  water. 

Q.  It  would  take  a  very  unusual  collision  to  break  the 
apron  ? 

A.  It  would  take  a  very  heavy  collision  to  damage  the 
stem  and  apron  both.  If  the  aj)ron  Avas  damaged  in  the 
collision  I  would  say  that  it  would  danuige  the  planking  also, 
and  that  would  account  for  this  recommendation  regarding 
the  planking. 

Q.  A  collision  in  which  both  vessels  were  practically 
stopped  in  the  water  before  the  collision  took  place,  or  nearly 
so,  one  being  merely  a  scow  and  the  other  ])oat  like  the  Rosalie, 
would  that  be  likely  to  be  heavy  enough  collision  to  break 
the  a])r()n,  if  the  apron  were  sound? 

A.     I  do  not  think  so. 
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Q.  There  is  a  charge  of  1183  feet  iron  bark  1x2  inch  35 
feet  long.  \\'onl(l  that  be  used  in  making  such  repairs  as 
are  called  for  by  this  survey,  or  as  would  arise  from  such  a 
collision? 

A.  I  cannot  see  any  place  where  it  could  be  used.  Nothing 
to  indicate  that  the  vessel  is  sheathed  with  iron  bark  and  from 
the  3'ellovr  metal  sheaths  there  noted  Avould  indicate  she  was 
sheathed  with  yellow  metal;  and  if  she  was  not,  she  would 
not  be  sheathed  with  iron  bark.  And  in  cases  where  iron 
bark  sheathing  is  used  it  is  usually  where  vessels  ply  in  icy 
waters,  and  I  do  not  think  the  Rosalie  has  any. 

Cross  Examination : 

Q.  (Mr.  Robinson).  In  making  this  estimate  here  for 
labor  how  much  profit  did  you  allow  for  yourself? 

A.     Why,  about   the  usual  amount,   we  figure  about  11%. 

Q.     About  eleven  per  cent. 

A.     Yes,  for  overhead  charges. 

Q.  Mr.  Hubbard,  did  you  see  the  Rosalie  after  she  was  in 
this  collision? 

A.     I  did  not, 

Q.     You  base  all  your  testimony  upon  that  survey  there? 

A.     Yes  sir. 

Q.  Was  that  survey  specific  enough  for  you  to  make  an  esti- 
mate on  this  matter? 

A.  I  think  so  yes  sir,  from  my  knowledge  of  other  vessels 
and  the  general  knowledge  of  this  vessel.  I  have  seen  her  a 
number  of  times.     I  think  I  have  had  her  in  the  dry  dock. 

Q.  Mr.  Hubbard,  is  it  not  often  a  matter  within  your  own 
experience,  that  when  you  come  to  do  work  of  this  kind  es- 
pecially when  you  have  not  examined  the  vessel,  that  matters 
turn  up  that  you  have  not  anticipated? 

A.     Yes,  that  is  true. 

Q.  Mr.  Hubbard,  if  it  should  be  a  matter  of  evidence  here 
that  this  survey  was  made  after  the  collision,  the  survey 
which  you  have  seen,  and  that  subsequently  this  bill  which 
you  have  also  seen  I  think,  for  |3385.32  was  presented  as  show- 
ing repairs  made  under  the  survey  and  approved  by  the  sur- 
veyor and  the  Insurance  company  and  settled  on  that  basis, 
would  you  say  that  there  has  been  a  gross  mistake  somewhere? 

Mr.  Hughes  :     I  object  as  incompetent. 

A.  Well,  the  bill  looks  entirely  out  of  keeping  with  the 
recommendations  in  the  survey. 

Q.  I  do  not  suppose  you  have  been  shown  the  report  of 
the  surveyors,  after  the  repairs  were  made?  You  have  not 
seen  that,  have  you? 
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A.     No,   I  have  not. 

Q.  (Mr.  Huglies).  This  purports  to  c-oiitaiii  it,  Mr.  Hub- 
bard, the  last  part  of  it. 

A.     I  beg-  to  retract  that  statement.     I  have  read  this. 

Q.  (Mr.  Kobinsou).  Now  you  take  that  bill  again,  Mr. 
Hubbard,  and  look  at  the  heading  there  before  the  items.  Is 
that  substantially  the  heading  describing  the  recommendations 
made  in  the  survey? 

Mr.  Hughes  :  I  object  as  not  the  best  evidence  and  calling 
for  a  conclusion. 

Mb.  Rohixson  :  The  witness  testified  to  it  and  I  wondered 
if  he  considered  it  in  the  same  way. 

Q.  I  will  change  the  question.  Just  look  at  the  bill  and 
see  whether  the  heading  purports  to  describe  the  recommen- 
dations made  in  the  survey? 

Mr.  Hughes  :     I  renew  my  objection. 

A.  A]>parently  it  corresponds  to  the  recommendations  here. 
There  are  a  number  of  items  mentioned  here  that  would  be 
contingent  upon  this  work  being  done,  that  is  specially  enu- 
merated here  in  the  bill  that  are  not  in  the  recommendations. 
Such  as  corking  seams  and  butts,  Avhich  would  be  necessary 
if  the  plank  is  put  on. 

Q.     That  is  a  common  thing,  is  it  not? 

A.     Yes  sir. 

Q.  You  have  seen  a  good  many  of  these  and  done  work 
under  these  surveys  haven't  you? 

A.     Yes  sir, 

Q.  And  there  are  a  lot  of  things  required  in  that  survey 
that  are  not  specially  mentioned? 

A.  Yes  sir.  Yes,  they  say  you  have  to  ])ut  on  a  piece  of 
plank;  they  do  not  say  that  you  have  to  drive  spikes  or  bolts 
and  calk  the  seams,  but  that  follows,  that  must  be  done  to 
make  a  finished  job. 

Redirect  Examination : 

Q.  (Mr.  Hughes).  Mr.  Hubbard,  if  a  survey  were  made 
upon  the  basis  on  which  you  took  the  contract  to  make  repairs 
on  a  vessel,  and  in  attempting  to  make  the  repairs  there  ap- 
peared more  extensive  injuries  to  the  vessel,  or  other  repairs 
were  found  to  be  needed  than  those  covered  by  the  survey,  would 
not  a  new  survey  be  called  for  before  you  were  authorized  to 
go  a  head  under  your  contract. 

A.  As  a  rule  the  surveyors  would  be  called  and  would 
authorize  the  extra  work  done  there.  The  contractor  usually 
would  be  anxious  to  get  an  extra,  if  there  was  any  extra  work 
showerl  up  so  there  would  be  extra  coniDensation  for  it. 
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Q.  You  have  been  asked  about  this  bill  being  passed  upon 
by  the  surveyor.  Within  your  knowledge  and  experience  in 
dealing  with  comi)anies,  like  the  libelant  in  this  case,  do  you 
know  whether  or  not  it  ever  occurs  that  the  practice  is  ever 
adopted  by  this  company  or  other  like  companies,  to  wait  for 
their  anniuil  docking  until  they  have  some  accident,  and  then 
work  the  annual  overhauling  of  the  ship  into  the  repairs  on 
account  of  and  charge  to  the  injury? 

A.  I  do  not  think  I  could  say  that.  I  can  say  this,  though, 
that  where  vessels  have  been  injured  in  collision  or  something 
of  that  kind  near  the  time  that  they  would  be  due  for  their 
annual  overliauling,  that  they  would  take  advantage  of  that 
time  and  do  their  annual  overhauling  when  these  repairs  were 
made,  to  avoid  the  expense  of  that  later  on,  which  is  good  busi- 
ness, for  that  matter  for  any  one  to  take  advantage  of. 

Q.  (]Mr.  Robinson).  Mr.  Hubbard,  you  say  that  if  addi- 
tional work  was  done  that  would  require  another  surve}^? 

A.  Yes,  well,  not  what  you  would  call  a  survey.  As  a 
rule  these  matters  are  left  to  the  supervision  of  the  surveyors, 
and  lie  would  simply  call  their  attention  to  it  and  they  would 
authorize  more  work,  if  necessary.  It  would  not  be  a  formal 
survey. 

Q.  Do  you  mean  that  a  surveyor  for  an  Insurance  company 
Avould  authorize  more  work  and  still  charge  it  to  the  accident? 

A.  Well,  I  don't  know  where  he  would  charge  it.  If  he  saw 
that  the  work  was  necessary,  he  would  be  as  anxious  to  have 
it  performed  as  the  contractor  of  the  job  would  be  to  perform 
the  work.  They  would  want  to  see  the  vessel  thoroughly  re- 
paired. 

Q.     That  is  the  Insurance  company  would  want  to. 

A.  An  inspector  in  charge  for  either  the  owners  or  the 
Insurance  com]>any.  If  they  are  just  men  they  would  not 
Avant  the  vessel  half  repaired. 

Q.  Now  you  have  testified  at  length  about  this  matter. 
Would  you  say  then,  having  regard  to  this  whole  thing,  the 
testimony  you  have  given,  if  the  insurance  company  paid  for 
this  accident  on  the  basis  of  the  bill  that  you  have  been  tes- 
tifying about,  they  paid  for  more  than  they  should  have. 

A.     Yes  sir. 

( Witness   excused ) . 

Charles  Redmond,  a  witness  called  on  behalf  of  the  claim- 
ant, being  duly  sworn,  testified  as  follows : 
Q.      (Mr.  Hughes).     W^hat  is  your  name? 
A.     rharles  Redmond. 
Q.     You  were  subpoenaed  to  come  here  just  now? 
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A.     Yes  sir. 

Q.  And  came  up  in  answer  to  that  subpoena  served  by  the 
Marshal? 

A.     Yes  sir. 

Q.     What  is  your  business,  Mr.  Redmond? 

A.     Ship  carpenter. 

Q.     How  long  have  you  been  a  ship  carpenter? 

A.     Oh  about  2G  or  27  years. 

Q.  Were  you  working  for  the  Heffernan  Dry  Dock  company 
in  April  11)11? 

A.     Yes  sir. 

Q.  Were  you  one  of  the  workmen  engaged  in  repairing  the 
Rosalie  when  she  was  in  the  Hetfernan  Dry  Dock  in  April, 
1911,  after  her  collision  with  the  Tillicum? 

A.     Yes   sir. 

Q.  Will  you  tell  what  repairs  were  made  upon  her  at  that 
time. 

A.  Well,  as  near  as  I  can  recollect,  we  put  a  new  stem  on 
her,  which  A'cas  a  hard  wood  stem,  iron  bark,  as  they  call  it. 
Iron  bark  stem.  There  were  two  pieces  of  guard  about  14  or 
15  feet  long,  somewheres  there,  as  near  as  I  can  recollect. 

Q.     Iron  bark  guard? 

A.  I  do  not  remember  whether  iron  bark  or  not.  I  think 
probably  the  outside  piece  AAas  iron  bark.  As  a  general  rule 
it  is.  And  then  there  was  a  little  piece  of  apron  put  in  on 
the  inside  from  the  main  deck  up  to  the  head  of  the  stem,  six 
inch  stuff  there.  And  then  there  were  little  minor  repairs 
inside  tliere,  what  we  had  to  tear  out  to  get  at  it,  some  little 
fitting  of  boards  and  things  like  that. 

Q.     Any  plank  taken  off  of  her? 

A.     Not  to  my  recollection  there  was  not. 

Q.  Was  there  any  of  the  yellow  metal  taken  off  in  making 
these  repairs? 

A.  Well,  that  I  do  not  remember  whether  there  was  any 
taken  off  or  not.     I  could  not  say  for  sure. 

Q.  Do  you  remem1)er  whether  they  ])ut  on  a  new  stem 
iron  or  put  the  old  one  on? 

A.  No,  I  cannot  remember  whether  the  old  one  was  put  on 
or  whether  a  new  one  was  put  on.  I  could  not  say.  I  could 
not  say  for  sure  whether  the  old  one  was  used  or  the  new  one. 

Q.  What  you  describe  is  substantially  all  the  repairs  made 
at  that  time? 

A.  That  is  all  the  repairs  I  can  remend)er,  but  just  a  few 
minor  rei)airs  that  you  always  have  to  fix  u]),  you  know,  after 
the  stem  goes  on,  of  course. 
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Q.     Do  you  remember  \Yhether  there  was  any  other  part  of 
the  ship  repaired  at  that  time? 
A.     No,  not  to  my  knowledge. 

Cross  Examination : 

Q.  (Mr.  Robinson).  Who  was  foreman  in  charge  of  that 
ship,  do  you  remember,  in  charge  of  the  work? 

A.     Hollywood. 

Q.  Was  Simon  on  the  job?  He  was  superintendent  at  that 
time,  was  he  not. 

A.  He  was  superintendent  but  he  never  was  around  there 
very  much.  He  might  come  down  there  in  the  morning  and 
go  away. 

Q.     He  came  and  saw  the  work  occasionally? 

A.  He  was  naturally  supposed  to.  I  could  not  tell.  He 
might  be  down  and  I  not  see  him. 

Q.     Was  Hollywood  on  the  job  all  the  time? 

A.     Yes  sir. 

(Witness  excused). 

Charles  Martin^  a  witness  called  on  behalf  of  the  claimant, 
being  duly  sworn,  testified  as  follows : 

Q.      (Mr.  Hughes).     What  is  your  business? 

A.     Ship  carpenter. 

Q.  You  were  just  subpoenaed  by  the  Marshal  and  brought 
up  here  to  testify? 

A.     Yes  sir. 

Q.     You  are  working  where  now? 

A.     Down  at  the  Alaska   steamship. 

Q.     In  repairing  what  vessel? 

A.     The  Alameda. 

Q.  And  you  are  working  along  with  Redmond  are  you,  on 
that  job? 

A.     Yes  sir. 

Q.     How  long  have  you  been  a  ship  carpenter? 

A.     About   27   years. 

Q.     Where  were  you  working  in  April,  1911,  and  for  whom? 

A.     Down  in  the  Dry  Dock. 

Q.     In  Heffernan's  dry  dock. 

A.     Yes  sir. 

Q.  Are  you  one  of  the  men  engaged  in  repairing  the  Rosalie 
when  she  was  in  the  Heffernan  dry  dock  in  April  1911? 

A.     Yes  sir. 

Q.  Will  you  tell  what  repairs  were  made  on  the  Rosalie  at 
that  time? 
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A.  Yes.  The  only  thing  I  can  remember,  we  took  off  the 
old  stem  and  put  on  a  new  one. 

Q.     What  kind  of  a  stem  did  you  put  in? 

A.  Iron  bark  stem;  and  put  on  a  guard,  an  iron  bark 
guard  and  an  apron  from  the  deck  up. 

Q.  That  is  what  they  call  the  apron,  the  timber  used  be- 
hind the  stem? 

A.  Yes.  Used  for  hood  ends  to  fasten  to  the  stem,  to 
fasten  to. 

Q.  About  what  was  the  size  of  that  timber,  about,  from 
the  deck  uj),  just  behind  the  stem? 

A.     I  don't  remember. 

Q.  That  would  be  a  continuation  of  the  apron  up  to  the 
top. 

A.     Sure,  yes  sir. 

Q.     Now  that  is  all  jou  remember  being  done  at  that  time? 

A.  Yes,  and  all  the  lockers  and  things  inside  that  had  to 
be  fixed  u])  after  we  got  the  stem  in,  and  the  rails  we  put  on 
top  of  the  deck. 

Q.     That  is  in  the  forward  part. 

A.     Yes  sir. 

Q.     Now  that  was  all,  was  it? 

A.     That  is  all  I  remember. 

(Witness  excused). 

Hearing  adjourned. 

Seattle,  W^ashington,  July  S,  191/f. 

Present:  Mr.  Robinson,  for  the  libelant.  Mr.  Hughes,  for 
the  claimant. 

David  Holleya-ood.  a  witness  called  on  behalf  of  the  libel- 
ant, being  duly  sworn,  testified  as  follows: 

Q.  (Mr.  Robinson).  What  is  your  business,  Mr.  Holly- 
wood? 

A.     Superintendent. 

Q.     Who  for  at  present? 

A.     Seattle  Tonstruction  company. 

Q.     In  A])ril  1911  who  were  you  working  for? 

A.     Heffernan  Dry  Dock  company. 

Q.  Do  you  remember,  ^Ir.  Hollywood,  of  repairs  being  made 
on  the  steamship  Rosalie,  in  April  1911,  as  a  result  of  a  colli- 
sion? 

A.     Yes   sir. 

Q.  Showiugyoii  li](cl;nit's  exhibit  "B",  Mr.  Hollywood,  have 
you  ever  seen  tiiat  bill  Itcfore? 

A.     Yes  sir,  I  have  seeti  it. 
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Q.  Were  you  foreman  of  the  crew  tliat  worked  on  that 
boat? 

A.     Yes  sir, 

Q.  Mr.  Hollywood,  I  will  ask  you  if  you  remend)er  what 
that  item  of  58#  sheet  lead  was  used  for? 

A.  Yes,  that  is  the  chafing  piece  on  the  vessel's  forefoot, 
at  the  end  of  the  vessel's  stem. 

Q.     What  was  the  general  nature  of  the  repairs? 

A.  When  she  came  on  the  dock  her  stem  was  knocked  in, 
her  apron  piece  was  l)urst,  her  breast  hooks  were  gone;  the 
deadwood  from  the  forefoot  was  started,  and  the  quickwork 
on  top  of  the  guard  was  gone,  and  the  timber  ends  or  wood 
ends  along  on  the  starboard  side  all  the  plank  was  gone  or 
started. 

Q.  Mr.  Hollywood,  this  bill  contains  among  other  items  38 
feet  iron  bark  21/2x41/2  inch,  and  1183  feet  iron  bark  1x2 
inches  and  thirty-five  feet  long.  What  was  that  stuff  used 
for? 

A.  That  first  item  of  iron  bark  was  the  rail  on  top  of 
her  quick  work  and  is  composed  of  one  piece  2x4  and  the 
iron  bark  chafing  strips  are  nosed  over  it  to  make  it  look 
like  a  rail;  it  is  rounded  over  on  each  side  and  fastened  to 
the  2x4. 

Q.     The  rail  above  the  ship's  deck? 

A.     Yes. 

Q.     Part   of   that   was   carried  away. 

A.  That  finishes  into  the  stem  whatever  was  stripped. 
Wlien  the  stem  came  off  it  takes  part  of  the  rail  on  both 
sides. 

Q.  This  second  item  of  1183  ft.  of  iron  bark  1x2,  what 
was  that  used  for? 

A.  That  was  for  chafing  on  the  vessel's  hull  about  the 
water  line. 

Q.  Was  any  of  that  stuff  used  for  making  gratings  or 
anv  interior  work  or  furnishings  for  the  vessel? 

A.     No. 

Q.  Now  here  is  an  item  of  96  feet  fir  8  in.  by  24  in.,  6  ft. 
Can  you  recollect  what  that  was  used  for?  I  will  read  you 
three  items  here  of  timbers :  96  ft.  8  in.  bv  24  in.,  6  ft. ;  72  ft. 
12  in.  by  6  in.,  12  ft.;  256  ft.  8  in.  by  24 'in.,  16  ft? 

A.  That  8x24,  16  is  for  the  apron.  That  8x12  would  be 
used  for  breast  hooks  and  the  12  x6  would  be  used  for 
strakes,  when  the  apron  is  gone  the  column  underneath  the 
deckbeams  was  carried  away  and  that  had  to  be  renewed 
on  each  side. 
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Q.  Now,  among-  other  things  this  bill  contains  an  item  of 
24  gallons  Woolsejs  copper  paint. 

A.     Yes. 

Q.     What  was  that  used  for? 

A.     Painting  the  vessel's  hull. 

Q.     How  much  of  it  did  you  paint? 

A.     Well,  all  her  hull  was  painted. 

Q.     Why  was  that? 

A.  Because  in  hulls  of  vessels,  as  soon  as  you  take  a 
vessel  out  of  the  water,  after  being  painted,  the  paint  is  no 
longer  any  good;  it  has  lost  its  virtue  altogether. 

Q.     You  mean  that  exposure  to  the  air  has  affected  it? 

A.  Yes  sir.  It  is  always  the  case  on  a  job  when  a  vessel 
is  taken  out  you  have  to  paint  her  hull. 

Q.  Now  there  is  an  item  here  of  430  lbs.  galvanized 
iron  fittings;  what  was  that  used  for? 

A.     Galvanized  iron  fittings? 

Q.     Yes. 

A.  There  are  knees  in  back  of  the  rail,  stanchions,  and 
there  are  the  knees,  iron  knees  back  of  the  breast  hooks, 
and  then  of  course  all  the  fastenings  were  galvanized. 

Q.  There  is  an  item  here  of  34  lbs.  red  lead.  What  was 
the  red  lead  used  for? 

A.  Well,  that  would  be  used  in  the  top  of  the  deadwood, 
wherever  you  put  two  pieces  together  that  are  going  to  be 
closed  in  or  where  you  cannot  get  at  them,  it  is  always  good 
practice  to  cover  it  with  some  kind  of  paint  to  take  care  of 
it,  and  we  generally  use  red  lead  paint. 

Q.     lOGO  lbs.  yellow  metal.     What  was  that  used  for? 

A.     Sheathing. 

Q.     How  much  of  the  ship  did  you  sheath  with  that? 

A.  Well,  her  strakes,  if  I  remember  right,  were  about 
forty  feet — lier  planking  Avas  somewhere  about  forty  feet 
long,  so  in  stripping  the  starboard  side  to  get  the  apron  on, 
you  have  to  go  back  to  the  original  butts,  that  would  be 
forty  feet  of  the  ship  from  her  k(»elline  up  to  the  top  of 
the  ship  line  that  you  would  have  to  sheath  altogether. 

Q.  You  saw  this  ship,  of  course,  when  she  first  came  into 
the   dry   dock? 

A.     Yes  sir. 

Q.  Did  you  use  more  yellow  metal  on  her  than  was 
necessary  to  repair  the  forward  part  of  the  ship? 

A.     No,  absolutely  not. 

Q.  231  lbs.  yellow  metal  nails,  were  they  necessary  to 
put  on  this  yellow  metal? 

A.     Yes  sir. 
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Q.  Was  there  auy  part  of  the  upper  works  back  of  the 
stem  that  had  to  be  repaired? 

A.     Yes  sir. 

Q.     What  had  to  be  done  in  that? 

A.  The  upper  deck  was  started  aud  her  main  deck  was 
started  back  to  the  forward  hatch. 

Q.  Were  there  any  interior  fittings  between  the  decks, 
lockers  or  anything  like  that,  that  had  to  be  fixed? 

A.     Yes,  there  was  a  lamp  locker  and  some  work  forward. 

Q.  Do  you  remember  what  was  done  with  30  ft.  of  ceiling 
1x3? 

A.     Yes  sir. 

Q.     Where  was  that  used? 

A.  She  has  tongue-and-grooved  inside  of  her  toothpick; 
that  naturally  above  the  guard  the  inside  was  ceiled  up 
\\ith  tongue-and-grooved  ceiling.  That  had  to  come  out  to 
get  the  apron  in. 

Q.     Where  was  this  oakum  used? 

A.     In  corking  the  vessel. 

Q.  Was  it  necessary  to  have  two  bales  of  it  for  the  work 
that  3^ou  did  there? 

A.     Most  decidedly. 

Q.  Mr.  Hollywood,  was  anybody  representing  the  Inland 
Navigation  com])any  there  looking  after  these  repairs  when 
she  was  on  the  dock? 

A.     Yes  sir, 

Q.     Who? 

A.     Mr.  Bishop. 

Q.     Was  Mr.  Walker  there? 

A.     Mr.  Walker  was  the  man  that  made  the  survey. 

Q.     Did  he  inspect  the  vessel  when  she  came  off? 

A.     Yes  sir. 

Q.  Is  it  a  fact,  or  do  you  know,  by  whom  the  directions 
for  the  repair  of  the  vessel  were  given? 

A.  Mr.  Walker  ordered  the  work  done  and  left  Bishop 
there  to  see  that  we  did  the  work  carried  out  as  he  ordered  it. 

Q.  I  will  ask  you  to  look  over  that  bill  again,  Mr.  Holly- 
wood, and  tell  us  whether  there  is  anything  on  that  bill 
that  was  not  used  in  the  making  of  these  repairs  around  the 
stem  and  bow  of  that  vessel,  with  the  exception  of  that 
paint.     Look  the  whole  bill  over. 

A.  There  is  nothing  here  that  I  can  see  that  would  not  be 
used  for  it. 

Cross  Examination : 

Q.  (Mr.  Hughes).  You  were  foreman  for  the  Heffernan 
Dry  Dock  company? 
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A.     Yes  sir. 

Q.     For  how  long? 

A.     FiA'e  years. 

Q.     l^p  to  what  time? 

A.     The  loth  of  last  September. 

Q.  Since  that  time  you  have  been  with  the  Construction 
company? 

A.     Yes   sir. 

Q.  Mr.  Hollywood,  how  many  times  have  you  had  the 
Rosalie  on  the  Hefifernan  Dry  Dock  during  the  five  years 
you  were  there? 

A.  I  should  say  that  we  have  her  between  six  and  prob- 
ably eight  times. 

Q.     Did  you  ever  replace  the  stem  during  that  period? 

A.     Yes   sir. 

Q.     You  have  replaced  the  stem.     When? 

A.  Well  now,  it  is  about  three  years  ago,  in  April,  1911, 
I  believe. 

Q.  I  mean  j)rior  to  1911.  In  the  five  years  you  never 
replaced   the  stem. 

A.     No. 

Q.     That  is  ])rior  to  1911  we  are  talking  about. 

A.     Yes. 

Q.  And  during  the  repairs  that  you  had  made  on  that 
vessel  when  you  had  her  on  dry  dock  during  the  preceding 
five  vears,  vou  never  had  replaced  the  stem. 

A.*^    No. 

Q.     Had  you  ever  done  any  repairs  to  the  stem? 

A.  That  is  asking  something  I  cannot — in  all  probability 
we  did — but  I  do  not  remember  of  any.  Just  minor  repairs 
when  a  vessel  goes  on  the  dock,  she  is  likely  to  have  a  little 
tinkering  up  all  over. 

Q.  Did  you  ever  have  any  repairs  from  a  collision  during 
that  five  years,   to   her   bow? 

A.     Well,  just   the  once. 

Q.     Prior  to  1911,  April,  1911? 

A.     No. 

(}.  Slie  came  down  there  for  the  annual  overhauling  and 
repainting  didn't  she? 

A.     When  are  you  speaking  of? 

Q.     Every  year,  practically? 

A,     Oh  yes. 

Q.     And  that  occurred  about  April  each  year,  did  it  not? 

A.  That  of  course  would  be  determined  by  whether  they 
could  spare  her  at  that  time.  They  tried  to  get  her  around 
April  each  year  as  near  as  they  could. 
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Q.     Had  you  repainted  the  hull  in  April,  1911? 

A.     Just  from  the  water  line  down. 

Q.     Are  you  sure  about  that? 

A.     Yes,  most  positively. 

Q.     You  had  her  in  September,  1910,  didn't  you? 

A.     I  could  not  say  whether  we  had  or  not. 

Q.  Don't  you  remember  that  her  stern  was  injured,  the 
propeller  carried  away  in  the  summer  of  1910,  and  that  you 
had  her  on  the  dock  and  repaired  her  sometime  during  the 
summer  or  early  fall  of  1910? 

A.     No  sir,   I  cannot  recollect  that. 

Q.     You  do  not  have  any  recollection  of  that  at  all? 

A.     No, 

Q.  Do  you  remember  putting  in  a  spare  iron  propeller 
and  holding  over  to  her  annual  docking  to  put  in  a  bronze 
propeller? 

A.     I  cannot  recollect  that. 

Q.  Now  on  this  occasion  in  1911,  you  did  put  in  a  bronze 
propeller,  didn't  you? 

A.     I  would  not  say  that  I  did,  because  I  do  not  remember. 

Q.  Whenever  you  made  repairs  a  surveyor's  report  was 
given  to  you  as  the  basis  for  the  repairs? 

A.     Yes. 

Q.     And  these  surveys  Avere  made  by  Mr.  Walker? 

A,     Y^'es  sir. 

Q.  And  usually  had  some  one  representing  the  Insurance 
men.  Now  I  show  you  a  report,  an  extended  report  of 
survey,  of  8,  10  and  July  27,  1910,  and  I  will  ask  you  to 
look  at  that  and  then  state  whether  or  not  you  recollect 
making  the  repairs  called  for  by  that  survey? 

A.     No  sir,   I  did  not  do  that  job. 

Q.     Y^ou   were   foreman? 

A.  No  sir,  I  was  not.  That  job  was  done  in  the  Moran 
company  yard,  not  the  Hefifernan. 

Q.     Heffernan  did  not  do  that  job  then? 

A.     No  sir. 

Q.  Well  now,  I  will  ask  you  if  you  have  any  recollection 
of  putting  a  propeller  in  when  you  repaired  her  in  April, 
1911,  a.  new  bronze  propeller? 

A.     No  sir,  I  do  not  recollect. 

Q.     Have  no  recollection  of  that  at  all? 

A.     No  sir. 

Q.  You  had  the  survey  of  Mr.  Walker  and  Mr.  Fowler, 
on  which  to  make  these  repairs  in  1911,  didn't  you? 

A.     Yes  sir. 

Q.     I  will  ask  you  to  examine  the  paper  I  now  hand  you, 
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beiug-  report  of  survey,  aceident  of  April  8th,  1911.  I  will 
ask  you  if  that  is  the  survey  under  which  you  made  these 
repairs? 

A.     Yes  sir. 

Q.  You  observe  iu  that  report  that  the  statement  is  made 
that  a  new  bronze  propeller  be  installed  at  this  time  per 
recommendations  report  of  surve}'  September  10,  1910.  Now 
I  ask  you  whether  you  recollect  that  you  put  in  that  new 
bronze  propeller? 

A.     Well  sir^  I  could  not  tell  you,  honestly;  I  do  not  know. 

Q.  You  do  not  have  any  distinct  recollection  about  this 
job  anyway? 

A.  Yes.  ^lost  decidedly.  You  see  m^^  end  of  this  is  the 
wood  work.  The  iron  work  and  installation  of  the  propeller 
comes  under  the  machinists.  He  could  put  that  propeller 
on  and  it  would  not  impress  me  at  all. 

Q.     Would  he  l)e  doiuu;  it  while  you  were  at  your  w'ork? 

A.  Yes.  He  would  be  at  one  end  of  the  ship  while  I 
would  be  at  the  other. 

Q.  Well  now,  it  appears  from  that  that  there  was  a  report 
in  September,  1910,  requiring-  this  Avork  to  be  done,  and  I 
notice  in  the  bills  that  have  been  furnished  by  the  respondent 
in  this  case,  this  statement  in  the  report  at  that  time,  the 
vessel  was  not  due  for  ordinary  docking,  that  is  September, 
1910 — the  vessel  was  not  due  for  ordinary  docking  and 
painting,  having  been  last  painted  in  April,  1910,  and  would 
not  have  been  painted  again  in  the  oi'dinary  course  again 
until  April,  1911.  Now  I  ask  you  if  you  remember  whether 
you  did  repaint  the  vessel  in  April,  1911? 

A.  We  repainted  the  vessel's  hull  from  the  water  line 
on    down. 

Q.     That  would  have  to  be  done  regardless  of  this  collision? 

A.     If  you  haul  a  vessel  out  you  have  to  paint  her. 

Q.     You  have  to  i)aint  lier  annually  anyhow,  don't  you? 

A      No,  we  have  not. 

Q.     Well,  they  do  point  her  annually? 

A.  It  is  the  practice,  yes,  but  if  you  haul  a  vessel  out  at 
all  you  have  to  paint  her. 

Q.  How  many  men  did  you  have  employed  in  doing  this 
work,  have  you  any  recollection? 

A.  I  should  say  v\e  worked  right  on  the  ship  probably 
thirt}'  men,  working  on  the  hull ;  and  twenty-five  or  thirty 
men  working  through  the  yard  for  the  same  job. 

Q.  What  would  they  be  doing  in  the  ^'ard  if  not  working 
on   tlie   repair? 

A.     Work   in   connection   with  the  repair. 
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Q.     Yes  but  what  would  they  be  doing  in  the  yard? 

A.  Working  on  the  repairs  at  the  forward  end  of  the 
vessel. 

Q.  What  repairs  would  be  doing  in  the  yard  which  they 
would  not  be  doing  on  the  ship? 

A.  Well,  they  would  be  hewing  timbers.  There  would  be 
a  band  sawyer  sawing  these  timbers.  There  would  be  men 
getting  them  along,  ligning  them,  hewing  them  and  getting 
them  ready  to  go  in  place.  The  blacksmith  and  helper  would 
be  getting  out  fastenings;  another  blacksmith  and  helper 
repairing  the  stem,  and  a  bunch  of  helpers  carrying  the  stuff 
aboard  the  vessel. 

Q.  Could  you  work  25  or  30  men  on  this  vessel  at  a 
time? 

A.     Yes,  easily. 

Q.     Did  you?"^ 

A.     Yes. 

Q.  Do  you  know  anything  about  what  men  were  working 
on  this  job  in  the  yard? 

A.     I   most  certainly   did. 

Q.  Did  you  keep  in  your  office  books,  keep  a  record  of 
the  amount  of  time  they  put  on  each  job? 

A.     Yes  sir. 

Q.  Heffernan's  book  keeper  kept  the  record  of  the  number 
of  men  and  the  time  they  put  in  on  each  job? 

A.  W>11  now,  that  is  a  question.  I  would  keep  that  for 
my  own  information. 

Q.     Have  you  got  such  a  record  as  that? 

A.     Oh   no. 

Q.  Has  the  Heffernan  company  such  a  record?  It  must 
have  it  must  it  not? 

A.     No. 

Q.     Why  would  it  not  have  it? 

A.     Because  they  would  not  get  it. 

Q.     Why  not? 

A.  The  time  for  the  men  would  be  turned  in,  so  many 
men,   so  many   days. 

Q.     You  kept  a   regular  daily  record  of  that,  didn't  you? 

A.     I   would   for  my   own   information. 

Q.  W>11,  but  you  gave  it  in,  you  kept  it  in  a  book,  you 
are  required  to  keep  it? 

A.     Yes— 

Q.     That  book  would  be  preserved? 

A.  Each  item,  each  time  you  supply  a  man  you  would 
not  keep  a  note  of  it  for  his  time. 

Q.     But  you   would  charge  for  that  work  each  particular 
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time  on  one  particular  job;  you  would  keep  the  number  of 
hours  that  a  man  worked  on  a  particular  job? 

A.     No  sir. 

Q.     You  did  not  do  that? 

A.     No  sir. 

Q.     How  could  you  make  up  a  bill  if  you  did  not? 

A.  For  the  simple  reason  there  was  no  other  work  in  the 
yard  except  the  Rosalie,  and  the  men  in  the  yard  were 
working  on  the  Rosalie. 

Q.  Then  you  must  have  a  record  of  the  time  each  man 
worked? 

A.     Yes  sir. 

Q.     Where  is  that  record? 

A.     For  all  I  know  the  Heffernan  people  have  it. 

Mr.  Hughes:     I  would  like  to  have  that  produced. 

Q.     How  many  days  was  she  in  dock? 

A.  I  do  not  remember  just  how  many  days  she  was;  she 
should  have  been  about  four  days  in  the  dock. 

Q.     What  did  you  do  with  this  stem  iron? 

A.  We  took  the  stem  iron  off.  It  was  broken  in  two 
different  places.  W^e  took  it  off  and  tried  to  weld  it,  and 
we  could  not  get  it  thickened  up  the  broken  parts  sufficiently, 
and  we  made  a  new  stem  for  her. 

Q.  Is  there  any  difficulty  about  welding  ordinary  wrought 
iron?     This  was  wrought  iron  stem  was  it  not? 

A.     This  was  wrought   iron. 

Q.     Any  difficulty  in   welding  ordinary   wrought  iron? 

A.  Well,  the  thing  is  this,  that  that  iron  had  been  sub- 
merged so  long  and  the  action  of  the  salt  water,  it  would  not 
weld. 

Q.  The  iron  then  was  crystalized  and  old  and  needed 
new  iron  didn't  it? 

A.     It  would  not  need  new  iron  except  it  was  broken. 

Q.  You  say  that  the  250  feet  of  fir  8x24  16  feet  long 
was  used   for  the  stem? 

A.     No,  the  apron  piece. 

Q.     For  the  apron  piece. 

A.     Yes  sir. 

Q.     The  a])r()n   is  in  front  of  the  stem? 

A.     I  {('hind  the  stem. 

Q.     r>ehind  the  stem. 

A.     Yes  sir. 

Q.     Was  the  apron  broken? 

A.     Yes  sir. 

Q.  How  long  had  it  been  since  the  apron  had  been  re- 
placed?    How  long  had  that  apron  been  in  there? 
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A.     I  coiil<l  uot  tell  you  that, 

Q.  As  far  as  you  know  it  had  been  in  since  the  ship  was 
built? 

A.     As  far  as  I  know. 

Q.     What  is  the  ordinary  life  of  such  an  apron? 

A.     Until  it  gets  broken. 

Q.     Well,  they  decay,   don't   they? 

A.  They  decay,  certainly.  It  would  last  probably  25  or 
30   years. 

Q.     It  will  not  last  ordinarily  over  12  or  15  years? 

A.     Yes. 

Q.     Do  you  know  Iiom'  old  the  Rosalie  is? 

A.     Well,   I   should  judge  she  is  about — 

Q.     About  25  years  old,  is  she? 

A.     I  could  not  tell  you. 

Q.  The  item  of  1422  feet  of  fir  3x12  20  feet  long,  where 
did   that  go? 

A.     That  3x12  would  be  her  planking. 

Q.  The  item  of  2031  feet  3x12  30  feet  long,  what  would 
tlmt  be? 

A.     Planking. 

Q.     The  planks  were  not  20  to  30  feet  long? 

A.     Some,  I  should  judge,  would  be  more  than  that. 

.Q     They  are  all  different  lengths? 

A.     Yes   sir, 

Q.     They  cross  each  other? 

A.     Yes    sir. 

Q.     You  took  plank  out  on  each  side? 

A.     On  the  starboard  side. 

Q.  AVas  the  original  planking  on  that  originally  20  or 
30  feet  long? 

A.     Yes  sir. 

Q.     84  feet  of  fir  0x12  14  feet  long.     W^hat  was  that  for? 

A.     6x12.     That  would  l)e  for  main  deck  beams. 

Q.     Where  did  that  go  in? 

A.  The  main  deck  runs  right  forward  and  butts  against 
the  apron  ])iece. 

Q.     How  far  back  on  the  apron  would  these  beams  go? 

A.  Well,  you  would  have  one  beam  right  close  up 
against  it. 

Q.     That  would  not  be  very  long. 

A.     No,  but  as  you  go  further  back  they  would  get  longer. 

Q.     How  many  of  them? 

A.     Well,  I  should  say  there  would  be  three  or  four  beams. 

Q.  Do  you  have  any  recollection  of  how  much  of  the 
vessel,  the  bottom  and  sides,  you  put  yellow  metal  on? 
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A.  Thoro  was  some  of  the  yellow  metal  broken  on  the 
port  side  and  the  stem.  The  yellow  metal  goes  over  the 
plank  and  on  to  the  stem.  On  the  port  side  that  would 
require  one  strip,  vertical,  of  yelloAv  metal  on  the  port  side. 
On  the  starboard  side  all  tlie  i)lank  tlvat  was  stripped  off 
we  had  to  tear  otf  the  yellow  metal  to  get  it  off.  That 
would  be  over  forty  aft  of  the  stem  on  the  starboard  side. 

Q.  You  were  instructed  to  replace  the  metal  injured.  But 
none  of  it  was  injured  exce|)t  about  tlie  stem? 

A.     It  is  impossible  to  take  it  off  without  injuring  it. 

Q.     Did   you   replace   any   of   it? 

A.     Xo  sir.   , 

Q.     What  did  you  do  with   it? 

A.     W('   turned   it   in    there  and   threw   it   over   the   wharf. 

Q.     Threw  it  in  the  bay,  did  you? 

A.     Yes,   dumped  it  in  the  bay. 

Redirect  Examination : 

Q.  {Mv.  Robinson).  ^Ir.  H(dlywood,  in  planking  a  ship, 
do  vou  have  to  shape  the  ])lanks,  cut  them  down  in  anv  way? 

A.     Yes. 

Q.  AVhat  I  am  trying  to  get  at  is  this :  Suppose  you 
had  a  plank  12  inches  wide  and  20  feet  long,  would  that 
cover  that  much  surface  of  the  ship? 

A.  No  sir,  it  would  not ;  in  some  cases  it  would  not  cover 
the  width  of  it;  you  might  get  a  i)lank  three  inches  wide  or 
four  inches  wide  out  of  that  plank  for  the  new  plank. 

Q.     What  is  the  cause  of  that? 

A.     The  spanning  of  the  vessel. 

Q.     Especiallv  around  the  bow. 

A.     Yes. 

Q.  Now  this  stem  iron.  How  much  of  an  affair  is  that. 
Is  that  in  two  or  three  pieces? 

A.  The  stem  iron  should  be  made  and  is  generally  made 
in  one  piece.  And  at  the  top  it  would  ])robal)ly  be  three  by 
four  and  as  it  goes  down  it  widens  out  until  it  gets  to 
where  it  would  be  one  inch  by  eight.  It  would  be  35  to  3fi 
feet   long. 

Q.  Is  there  much  blacksmi thing  work  in  repairing  one 
of  these? 

A.  Yes.  It  is  not  blacksmith  work  alone,  but  you  have 
to  make  a  wooden  templet  the  shape  of  the  vessel's  stem, 
and  the  blacksmith  works  to  this  templet. 

Q.  (Mv.  Hughes).  Was  there  any  different  work  done 
from  that  called  for  in  the  report  of  survey? 

A.     No  sir,   not  that  I  know  of. 
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Q.  No  other  damages  were  found  except  those  pointed 
out  b}^  tlie  survey? 

A.  Well,  when  the  survey  was  made  first,  it  was  impos- 
sible for  the  surveyors  to  see  the  interior  damage,  because 
the  vessel  at  that  time  was  not  opened  up. 

Q.  Well,  they  made  a  full  survey  for  you  to  work  on 
before  you  did  the  work? 

A.     Yes  sir.  as  far  a-?,  it  could  be  seen. 

(Witness   excused). 

Frank  W^vlker,  a  witness  called  on  behalf  of  the  libelant, 
being  duly   sworn,   testified  as   follows: 

Q.      (iMr.  Robinson).     What  is  your  business,  Mr.  Walker? 

A.     I^Iarine  surveyor  and  Naval  Architect. 

Q.  You  have  been  in  that  business  on  the  sound  here 
since   1893,   I   believe,   or  sometime   thereabout? 

A.  No,  not  quite  as  long  as  that.  1896  I  think  I  came 
here,  I  cannot  recollect  exactly. 

Q.  Now  you  remember  the  Rosalie  v/as  injured  in  a 
collision  in  April,  1911,  I  think  it  was,  Mr.  Walker? 

A.  Well,  I  remember  of  a  collision  to  the  Rosalie.  I 
cannot  say  the  date,  but  I  made  a  survey  of  it. 

Q.  I  show  you  Claimant's  exhibit  No.  7,  Mr.  Walker, 
and  ask  you  if  you  remember  making  that  survey  there? 

A.  Yes  sir,  I  have  a  recollection  of  that  survey  now.  I 
drew  it  up. 

Q.     Who  was  with  you? 

A,     IMr.   Fowler. 

Q.     Who  was  Mr.  Fowler? 

A.  He  was  Lloi'd's  Register  surveyor,  representing  the 
underwriters, 

Q.     Wlio  were  you  representing  as  surveyor? 

A.     I   represented  the  owners. 

Q.     The  owners  of  the  Rosalie? 

A.     The  owners  of  the  Rosalie. 

Q.  What  is  the  practice  when  you  send  a  boat  to  be 
repaired.  Mr.  Walker,  do  you  give  them  a  notice  of  what 
is   to   be   done? 

A.  Yes,  1  make  a  survey.  I  generally  take  my  notes  at 
the  timC;  and  then  I  write  them  out,  and  generally,  of  course, 
I  did  not  go  into  detail  as  to  how  many  inch  screws  or  bolts, 
but  would  say  replace  this  or  renew  that  and  everything 
that  comes  in  with  it. 

Q.  But  the  directions  you  gave  the  people  on  the  ship 
are  substantially  the  recommendations  in   that  survey? 

A.     Practically  the  same  thing.     I  did  not  draw  the  survey 
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up  until  afterwards.  I  may  have  written  that  out  on  their 
order  form  for  the  work  to  be  done. 

Q.  I  show  you  libehmt's  exhibit  "B",  which  purports  to 
be  a  bill  of  the  Heffernan  Dry  Dock  company.  Look  over 
that  bill  and  see  if  you  can  recollect  at  this  late  date  what 
you  directed  to  be  done,  substantially? 

Mr.  HiTiHES:  I  object  to  this  because  it  is  not  composed 
of  the  written  directions  made  by  Mr.  Walker.  The  written 
directions  should  be  produced  here,  what  he  required  to  have 
done.     This  bill  was  not  made  by  him? 

A.  Of  course  a  good  many  times  I  give  instructions 
verbally  but  as  far  as  I  can  see  this  bill  is  for  the  same  work 
that  is  recommended  in  that  survey  report. 

Q.  Mr.  Walker,  as  representing  the  owners  in  the  case 
of  this  kind,  do  you  look  after  the  repairs  in  any  way,  oversee 
them  during  their  progress  or  anything  of  that  sort? 

A.  T  always  attended  the  repairs.  I  do  not  stay  there 
from  morning  until  night  on  the  repairs;  sometimes  I  go 
down  twice  a  day  to  see  what  is  doing,  or  if  anything  freshly 
develo])s.  anvthing  of  that  description.  I  generally  attend 
the  re])airs  daily. 

Q.  Have  you  a  recollection  at  this  time  whether  you  did 
that  in  this  case? 

A.  Yes  sir,  I  do  it  in  all  cases  after  I  sign  a  survey 
report  of  that  description. 

Q.  Was  it  part  of  your  responsibility  to  the  owners  to 
look  over  the  bill  that  is  rendered,  or  do  you  do  that? 

A.     Yes  sir. 

Q.  Do  vou  remember  whether  or  not  vou  examined  this 
bill? 

A.  Yes  sir,  I  examined  the  bills  in  this  case  in  the  same 
manner  that  I  examined  all  the  others,  and  I  approved  the 
bills   for   payment. 

Q.  That  is  approved  them  to  your  principal,  the  owner, 
the  Inland  Navigation  company  in  this  case? 

A.     Yes  sir. 

Q.  Do  you  knov;  what  the  ]iractice  of  the  Underwriters, 
do  they  go  over  the  l)ills? 

A.  Yes,  all  Underwriters  claims  are  approved  by  the 
T'nderwriters'    surveyor   and   owners'    surveyor. 

Q.  Do  you  remember  whether  that  liill  was  approved  by 
Mr.  James  Fowler  and  yourself? 

A.     Yes,  that  bill  was  approved  by  Fowler  and  myself. 

Q.  ]Mr.  Walker  you  survey  vessels  here  for  repair  from 
time  to  time.  Now  do  you  think  the  bill  of  the  Heffernan 
Dry   Dock  company,  in  your  hand   there,  showing  the  total, 
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do  yoii  consider  that  this  is  a  reasonable  bill  for  that  work? 

A.  When  that  bill  Avas  presented  for  my  approval  and 
the  Underwriters  approval,  we  considered  the  bill  reasonable 
for  the  work  done,  or  we  should  not  have  approved  it;  and 
it  was  paid  on  our  approval. 

Q.     Was  that  work  necessitated  by  that  collision? 

A.  Yes,  all  of  this  Avork  called  for  in  this  survey  report 
was  necessitated  by  that   collision. 

Q.  What  about  this  proposition  of  painting,  Mr.  Walker. 
It  has  been  testified  here  that  it  was  necessary  to  repaint 
the  vessel's  bottom  when  taken  out  on  the  dry  dock  on 
account  of  deterioration. 

A.     The  paint   perishes. 

Q.     Wlien  it  gets  air? 

A.  Yes.  Tlie  Underwriters  always  pay  for  the  painting 
in  these  cases  simply  because  the  paint  perishes  after  it  is 
exposed  to  the  air  for  a  matter  of  12  or  24  hours. 

Cross  Examination: 

Q.  (Mr.  Hughes).  This  ship  is  annually  repainted,  is 
she  not? 

A.  That  is  the  usual  custom,  but  I  think  this  ship  had 
been  previously  painted  three  or  four  months  before. 

Q.     Now  you  survcA^^d  her; 

A.     September. 

Q.     Of  the  previous  year? 

A.  Yes.  I  think  she  was  painted  at  that  time,  if  I 
recollect. 

Q.  You  examined  the  bills  of  Moran  Brothers  who  did 
the  work   at  that  time,   didn't  you? 

A.     Yes  sir. 

Q.  I  show  you  a  copy  of  the  bill  furnished  by  respondent 
to  me  and  ask  you  to  note  the  note  contained  in  that  bill, 
which  reads  as  follows :  The  vessel  was  not  due  for  ordi- 
nary docking  and  painting,  having  been  last  painted  in 
April,  1910,  and  would  not  have  been  painted  again  in  the 
ordinary   course  until   1911. 

A.  That  is  a  note  the  adjusters  put  in,  and  owing  to  that 
note  the  Underwriters  would  be  compelled  to  paint  at  that 
time? 

Q.  As  a  matter  of  fact  she  was  not  painted  and  this  bill 
does  not  so  show? 

A.  She  was  painted.  The  whole  hull  was  washed.  Docked 
and  the  vessel  was  cleaned  and  painted  as  directed.  She 
was  painted  in  September  and  therefore  would  not  be  due 
for    another    coat    of    paint    until    the    following    September. 
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And  the  reason  that  note  was  put  in  was  to  explain  to  the 
Underwriters  that  the  vessel  was  not  due  for  painting 
although  she  was  painted  in   September, 

Q.     That  is  nothing  but  the  hull  of  the  vessel? 

A.  Yes,  all  this  is  painted,  the  bottom  and  the  under 
portion. 

Q.  Mr.  Walker,  you  saj  you  O.  K.'d  this  bill  of  the 
Heffernan  Dry  Dock  company? 

A.     I  approved  it,  yes. 

Q.  How  did  you  approve  it,  right  on  the  bill,  put  your 
O.  K.  right  on  the  bill? 

A.     I  think  I  approved  it  by  my  stamp  on  the  bill. 

Q.     That  was  the  bill  then  that  was  paid? 

A.  That  was  the  bill  that  was  used  at  the  time  for 
making  up  the  adjustment  of  these  bills  that  go  to  the 
Underwriters;  this  is  only  a  copy  of  the  bill  here. 

Q.     You  O    K.'d  that  in  duplicate? 

A.     Oh  no,  I  did  not,  only  the  original  one. 

Q.  The  Inland  Navigation  company  has  to  keep  its  own 
vouchers   don't   it? 

A.  They  paid  by  voucher,  and  they  did  not  care  anything 
about  the  bill.  I  approved  the  bill  that  is  presented  to  the 
Underwriters  the  same  as  the  Underwriters  surveyor,  we 
approved  the  bill  together. 

Q.     You  did  that   in   duplicate? 

A.  No,  I  do  that  with  just  one  bill  that  is  going  to  be 
presented  for  adjustment. 

Q.     Did  not  the   company   keep  a  duplicate  of   the   bills? 

A.  They  pay  the  bill  after  they  know  that  we  approve 
it,  they  pay  it  by  voucher  and  check;  they  do  not  have  that 
exact  bill  receipted. 

Q.     Do  you  know  where  these  bills  are  that  you  approved? 

A.  They  may  be  among  the  Underwriters  papers  in  San 
Francisco  or  London.  They  go  forward  to  the  Underwriters 
with  the  adjustment,  the  approved  bills. 

Q.  These  bills  could  be  easily  obtained  to  show  exactly 
Avhat  you  approved.  You  cannot  tell  by  looking  at  some 
other  paper  three  years  afterwards  whether  they  are  the 
same  you  approved  or  not,  can  you? 

A.  I  know  this  bill  in  this  case  was  entered  in  that 
adjustment.  I  have  been  over  that  adjustment  personally 
at  the  time  it  was  drawn  up. 

Q.  Was  there  a  pr()])eller  put  in  at  this  time,  a  bronze 
propeller? 

A.  There  was  a  new  propeller  recommended  owing  to 
an    accident    to    the    propeller    in    September,    sometime    in 
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September,  1910.  Then  the  vessel  in  ordinary  course  would 
have  gone  on  the  following  September  had  not  she  had  that 
accident,  then  advantage  was  taken  of  her  being  on  the  dock 
to  install  the  propeller. 

Q.     You  mean  in  April? 

A.     Yes. 

Q.     You  put  in  a  temporary  propeller? 

A.     Spare    propeller;   all   vessels    keep   a   spare   propeller. 

Q.     Not  a  bronze  propeller  that? 

A.     I  do  not  remember. 

Q.     I   think  the  papers  show  it  was  not. 

A.  I  did  not  say  a  new  bronze  propeller;  they  generally 
keep  in  store  a  cast  iron  one  as  a  spare. 

Q.  That  was  installed  in  September  temporarily  because 
there  was  no  new  bronze  propeller  at  hand? 

A.  They  did  not  have  a  new  bronze  one  at  hand  so  they 
put  on  a  cast  iron   one. 

Q.  What  became  of  that  bill  for  that  bronze  propeller? 
Who  got  that?     That  is  not  on  this  bill? 

A.  The  Moran  people  made  the  bill  in  that  adjustment 
for  that  propeller,   or  in  an   adjustment. 

Q.     Who  paid  for  the  bronze  propeller? 

A.  The  Under Avriters  paid  for  it.  You  will  find  the  bill 
for  the  propeller  somewhere.  (Examining  papers).  Here 
is  the  bill,  |932.40. 

Q.  Who  installed  this  propeller  at  the  time  it  was 
installed  ? 

A.  That  propeller  was  shifted  down  to  Heffernan's  Dry 
Dock  and  installed  by  Heffernan's  machinists. 

Q.     Moran   Brothers   furnished   it? 

A.     ^loran  Brothers  furnished  it. 

Q.     And   it  Avas  installed  by   Heffernan's  machinists? 

A.     Yes   sir. 

Q.     What   became  of  the  bill  for  installing  it? 

A.     There  would  be  another  bill  somewhere  for  that. 

Q.     That  would  be  by  Heffernan? 

A.     That  Avould  be  by  Heffernan. 

Q,  That  is  what  I  want  to  see.  I  have  never  been  able 
to  find  it.  Does  the  whole  bill  come  from  the  Moran  com- 
pany for  the  Heffernan  work? 

A.  Now  the  vessel  might  have  been  on  the  dock  and  no 
chance  to  put  it  on ;  it  is  no  job  to  put  a  propeller  on.  Just 
put  it  on  and  screw  it  up.  There  might  be  no  bill  for  it.  If 
I  remember  right,  I  think  the  Port  Engineer  and  his  assistant 
put  it  on.  Here  is  the  engineer's  bill  that  is  allowed  for 
that  purpose,   I   think. 
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Q.     Then  you  charged  it  to  us,  the  cost  of  putting  in  the 
propeller    that    was    knocked    ott'    by    accident    the    previous 


summer 


A.     No.  they  did  not  charge  anything  for  it. 

Q.  You  have  it  right  in  the  bill  here,  chief  engineer,  8 
days  and  assistant  four  days? 

A.     It  is  not  allowed  here. 

Q.     But  it  is  put  in  our  bill? 

Mr.   Rorinsox  :     No,  it  is  not  there. 

A.  No,  machinists  and  engineers.  Charged  only  car- 
penters and  blacksmiths,  these  were  charged  in  this  t>ill 
in  another  adjustment  that  will  be  shown  where  charged 
to  the  Underwriters.     The  crew  installed  the  propeller. 

Q.  It  is  said  in  this  bill,  purports  to  be  a  Moran  company 
bill,  but  is  you  say  in  reality  the  Heffernan  bill? 

A.  This  was  not  due  for  ordinary  docking,  having  been 
last  docked  for  repairs  and  painted  in  September,  1910. 

Q.  Then  it  says  further,  according  to  survey  report  of 
April  8th,  1911 :  New  bronze  propeller  was  installed  at 
this  time,  as  if  this  work  did  not  affect  the  seaworthiness 
of  the  vessel;  the  whole  of  this  docking  is  charged  to  this 
accident  of  April  8th? 

A.  This  is  for  taking  a  propeller  off  and  putting  another 
on,  that  don't  mean  anything  at  all.  The  vessel  was  there 
on  the  dock  all  the  time  when  they  were  making  the  repairs, 
and  it  is  a  Yery  common  occurrence  for  ships  to  change  pro- 
pellers,  the   crew   to   change   propellers. 

Q.     Do  you  know  whether  they  did  in  this  instance? 

A.  I  believe  they  did,  otherwise  there  would  be  a  bill  for 
it.     They  never  miss  a  chance  to  make  a  bill,  you  know, 

Q.  Do  you  know  whether  they  kept  a  record  of  the 
time  they  devoted  to  the  work  done  at  the  Heffernan  Dry 
Dock  companj^? 

A.     I  have  no  idea  what  records  the  Heffernan  people  kept. 

Q.  You  know  that  is  the  practice  to  keep  a  record  of 
the  amount  of  hours  that  each  man  devotes  to  a  particular 
job? 

A.  Well,  they  keep  a  record  at  the  time,  Mr.  Hughes. 
I  don't  know  how  long  they  keep  that  record.  It  is  not 
necessary  after  the  bills  are  made  out,  I  should  think;  they 
would  soon  fill  the  office  with  time  sheets  if  they  did. 

Q.     Well,  they  have  books? 

A.  That  bill  is  copied  into  one  of  their  own  bill  books 
and  that  is  the  record  they  keep.  They  could  give  you  a 
copy  of  that 

Q.     How  old  is  the  Rosalie? 
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A.     I  don't  know,  I  am  sure. 

Q.     You  knew  praetitally,  don't  you? 

A.  No.  She  was  built  in  San  Francisco  some  twenty 
years  ago. 

Q.     More  than  twenty  years? 

A.     I  don't  know.     I  was  not  around  here  then. 

Q.     Who  is  Mr.  Bishop? 

A.     He  was  Port  engineer. 

Q.     What  was  he  doing  in  1911? 

A.     He  had  been  Port  engineer  for  years. 

Q.     For  the  Inland  Navigation  company? 

A.     Yes   sir. 

Q.     He  is  still  with  them,  is  he? 

A.  He  is  still  with  them?  He  looked  out  for  the  upkeep 
of  the  boat. 

(Witness  excused). 

Hearing  adjourned. 

United  States  of  America,  ] 

Western  District  of  Washington,  J^ss. 
Northern  Division.  J 

I,  A.  C.  Bowman,  a  Commissioner  of  the  United  States  Dis- 
trict Court  for  the  W^estern  District  of  W^ashington,  residing  at 
Seattle,  in  said  District,  do  hereby  certify  that  the  fore- 
going transcript  from  page  one  to  page  243,  both  inclusive, 
contains  all  of  the  testimony  offered  by  the  parties  to  said 
cause. 

The  several  witnesses,  before  examination,  were  duly 
sworn  by  me  to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth. 

I  reduced  the  testimony  to  writing  in  shorthand  and 
thereafter  caused  the  same  to  be  typewritten,  and  I  certify 
that  said  testimony  is  the  testimony  given  by  the  said  wit- 
nesses on  the  dates  indicated  in  the  transcript. 

Proctors  for  the  parties  waived  the  reading  and  signing 
of  the  testimony  given  by  the  witnesses,  agreeing  that  the 
same  should  have  the  same  force  and  effect  as  if  so  read 
and  signed  by  them. 

The  exhibits  offered  as  shown  in  the  testimony  and  the 
index  are  returned  herewith. 

I  further  testify  that  I  am  not  of  counsel  nor  in  any  way 
interested  in  the  result  of  this  suit. 

Witness  my  hand  and  official  seal  this  18th  day  of 
August,  1914. 

[seal]  a.  C.  Bowman, 

U.  S.  Commissioner. 
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Commissioner's  Taxable  Costs: 
Libelant, 

Hearings  March  25,  June  6,  1913,  July  3,  1914 |  9.00 

Administering  oaths  to  11   witnesses 1.10 

jMarkiug  and  filing  3   exhibits 30 

Transcribing  above  hearings  381  folios  at  10c 38.10 

148.50 
Claimant, 

Hearings  Sept.  5,  1914,  Jan.  13,  Feb.  1,  July  3-14....|12.00 

Administering  oaths  to  12  witnesses 1,20 

Marking  and  filing  6  exhibits 60 

Transcribing  above  hearings  303   folios  at  10c 30.30 

144.10 
(endorsed) 

Filed  in  the  U.  S.  District  Court,  Western  Dist.  of  Wash- 
ington,  Northern   Division,  Aug.   18,   1914. 

P^RANK   L.    Crosby,    Clerk. 
By  E.  M.  L.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division, 


The  Inland  Navigation  Company,  a  corporation. 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers, 
etc.,  Respondent, 

Stimson  Mill  Company,  a  corporation, 

Claimant  and  Cross-Libelant. 


INo.  4730 


Motion  for  Lea  re  to  Take  Further  Testimony. 

Comes  now  claimant  of  the  tug  "Tillicum''  and  moves  the 
Court  to  re-refer  this  cause  to  A.  C.  Bowman  as  Commis- 
sioner, for  the  purpose  of  taking  further  testimony  respecting 
the  performance  of  the  duty  to  maintain  a  proper  lookout 
on  the  part  of  the  tug  "Tillicum",  and  as  grounds  for  this 
motion    resi>ectf ully    shows    the   Court : 

That  the  libelant  in  its  libel  makes  no  charge  that  the 
tug  "Tillicum"  was  at  fault  for  failing  to  nuiintain  a  proper 
lookout  at  and  prior  to  the  time  of  the  collision  complained 
of.  That  since  said  cause  has  been  reported  back  to  the 
Court    the    proctors    for    libelant,    in    presenting    their    brief, 
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for  the  first  time  make  the  contention  that  the  said  tug 
"Tillicum"  was  negligent  in  the  particular  aforesaid,  basing 
such  contention  on  an  incidental  statement  of  the  master  of 
said  tug.  That  by  reason  of  said  contention  being  now 
made  it  becomes  material  to  introduce  such  additional  proof, 
which  can  be  speedily  taken  without  any  unnecessary^  delay 
in   the  final  hearing  of  this  cause. 

Hughes,  McMicken,  Dovell  &  Ramsey, 

Proctors  for  Claimant. 

Copy  of  within  motion  received,  and  due  service  of  same 
acknowledged  this  31st  day  of  August,   1914. 

Bronson  &  Robinson, 
Proctors  for  Libelant. 

Endorsed:  Motion  of  Claimant  for  Leave  to  Take  Further 
TestiuKmy.  Filed  in  the  U.  S.  District  Court,  Western  Dist. 
of  Washington,  Northern  Division.  Sep.  2,  1914.  Frank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

The  Inland  Navigation  Company,  a  corporation,] 

Libelant,  j 

vs.  I 

The  Tow  Boat  "Tillicum",  her  engines,  boilers,  [No.  4730 

etc.,  Respondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

Order  Granting  Motion  for  Leave  to  Take  Further  Testimony. 

This  matter  coming  regularly  on  for  hearing,  on  the 
motion  of  the  claimant  for  an  order  of  this  Court  re-referring 
this  cause  to  A.  C.  Bowman,  as  Commissioner,  for  the  pur- 
pose of  taking  further  testimony  respecting  the  performance 
of  the  duty  to  maintain  a  proper  lookout  on  the  part  of  the 
tug  "Tillicum",  and  it  appearing  to  the  Court  that  good 
cause  exists  for  the  granting  of  said  motion. 

It  is  hereby  ORDERED  that  this  cause  be  and  hereby  is 
re-referred  to  A.  C.  Bowman  as  a  commissioner  for  the 
taking  of  further  testimony  respecting  the  performance  of 
the  duty  to  maintain  a  proper  lookout  on  the  part  of  the  tug 
"Tillicum",    with    directions    to    said    Commissioner    to    take 
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said  testimony  and  return  the  same  to  this  Court  within  ten 
days. 

Done  in  o])en  court  this  8  day  of  September,  A.  D.  1914. 

Jeremiah  Neterer,  Judge. 

Endorsed :  Order  Granting  Motion  for  Leave  to  Take 
Further  Testimony.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division.  Sep.  8, 
1914.     Frank  L.  Crosby,  Clerk.     By  S.  E.  Leitch,  Deputy, 


In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern   Division. 


Inland  Navigation  Company,  a  corporation, 

Libelant, 
vs. 
The  Tug  "Tillicum,"  etc..  Respondent, 

Stimson  Mill  Company,  a  corporation,     Claimant. 


No.  4730 


To  the  Honorable  Judges  of  the  above  entitled  Court: 

Pursuant  to  the  order  of  reference  referring  this  cause 
for  the  taking  of  further  testimony,  on  this  10th  day  of 
September,  1914,  the  libelant  appeared  by  Mr.  Robinson,  of 
Bronson  &  Robinson,  its  *pi-<^ctors,  and  the  Claimant  ap- 
peared by  Mr.  Hughes,  of  Hughes,  McMicken,  Dovell  & 
Ramsey,  its  proctors;  thereupon  the  following  proceedings 
were  had  and  testimony  offered: 

Claima n t'.s    Testimony. 

E.  N.  Charlesworth,  recalled,  on  behalf  of  the  Claimant, 
testified  as  follows: 

Q.  (Mr.  Hughes).  Captain,  referring  to  the  occasion  of 
the  collision  between  the  Tillicum  and  the  Rosalie  on  the 
morning  of  the  8th  of  Ai)ril,  1911,  who  was  on  duty  or  watch 
navigating  the  Tillicum   that  morning? 

A.     A.  W.  Anderson. 

Q.     Was  he  a  licensed  pilot  for  these  waters? 

A.  Mate  and  pilot,  yes  sir;  at  the  time  he  was  master 
and  pilot. 

Q.     But  he  was  acting  as  pilot? 

A.     Yes  sir. 

Q.     And  you  had  a  master's  license  and  pilot's  license  also? 

A.     Yes  sir. 

Q.  Now  you  have  testified  that  you  were  in  the  pilot 
house.     Why  were  you  there? 


170  Stimson  Mill  Company  vs. 

A.     To  keep  a  lookout. 

Q.  The  general  rules  and  regulations  prescribed  by  the 
Board  of  Supervising  Inspectors,  rule  38,  requires  steamers 
navigating  as  this  was  at  that  time,  dark,  to  have  some  one 
in  addition  to  the  pilot  on  watch,  some  other  member  of 
the  crew  of  the  boat  also,  on  watch,  in  or  near  the  pilothouse. 
Why  did  you  have  no  one  else  beside  yourself? 

A.  Because  I  would  not  trust  anybody  else  but  myself. 
I  wanted  to  be  there  myself  and  see  what  was  going  on,  to 
keep  a  good  lookout. 

Q.  Was  that  the  sole  reason  why  you  were  in  the  pilot 
house? 

A.     Yes  sir. 

Q.  Let  me  ask  you  whether  one  could  perform  the  duties 
of  lookout  on  the  bow  of  that  boat  or  on  the  bow  of  the 
barge,  as  well  as  he  could  in  the  pilot  house  or  up  in  front 
of  it? 

A.     You  can  keep  a  better  lookout  from  the  wheelhouse. 

Q.     When  I  say  pilot  house  I  mean  wheel  house. 

A.     Yes. 

Q.  W^hat  do  you  say  as  to  whether  you  could  see  an 
approaching  vessel  in  the  dark  and  the  fog  better  from  that 
point  than  you  could  down  on  the  bow  of  the  tug  or  barge? 

A.  You  could  see  better  from  the  pilot  house,  because 
you  are  up  higher. 

Q.  Let  me  ask  you  whether  ^^ou  could  hear  as  well  up 
there? 

A.     Yes,  hear  better  from  the  pilot  house. 

Q.  Any  noise  in  the  pilot  house  to  interfere  Avith  your 
hearing? 

A.     No  sir. 

Q.     Anything  to  interfere  with  your  seeing? 

A.     No   sir. 

Q.  Was  there  a  greater  noise  on  the  bow  of  the  tug  or 
on  the  bow  of  the  barge? 

A.     There  is  a  little  swash  from  the  bow  of  the  barge. 

Q.     From  the  waters,  you  mean? 

A.     Yes  sir. 

Cross  Examination: 

Q.  (Mr.  Robinson).  Captain,  do  I  get  a  correct  under- 
standing of  your  former  testimony  that  you  were  blowing 
fog  signals  yourself  and  handling  the  whistle  cord  that 
morning?    Were  you  or  were  you  not? 

A.  It  has  been  so  long  ago  I  hardly  remember.  I  remember 
giving  a  fog  whistle  and  a  danger  whistle,  and  the  reverse, 
backing  up  signal,  the  bell. 
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Q.  When  you  heard  the  echo,  you  got  an  echo  at  one  time 
from  the  whistle  ahead  of  you  which  was  the  first  intimation 
that  you  liad  tliat  there  was  something  ahead  of  you,  as  I 
recollect  3'our  testimony? 

A.     Yes  sir. 

Q.  Do  you  remember  now  whether  you  blew  the  whistle 
that  you  got  that   echo  from? 

A.     I  cannot  hardly  remember,  it  has  been  a  long  time  ago. 

Q.  Captain,  as  I  recollect  your  testimony  given  before, 
that  before  the  collision  happened  you  had  been  going  for 
some  little  time  with  a  slow  bell,  trying  to  get  echos  from  the 
bluff.  Were  you  blowing  these  whistles  yourself  do  you 
remember,  to  get  that  echo? 

A.     No  sir,  the  pilot. 

Q.  Did  you  and  Anderson,  the  pilot,  confer  at  any  time 
about  that  echo  there,  talk  about  it,  when  you  were  in  the 
pilot  house? 

A.     No  sir. 

Q.  Did  you  have  any  conversation  with  Mr.  Anderson  at 
all  going  up  along  the  water  front,  do  you  remember? 

A.     No  sir. 

Q.  Do  I  understand  you  to  mean  that  you  did  not  have 
any  conversation  or  that  you  do  not  remember  it? 

A.  I  just  asked  him  what  he  was  steering,  that  is  all. 
It  was  no  conversation;  I  asked  what  course  he  was  on. 

Q.  In  case  of  any  emergency  captain,  of  any  kind,  occur- 
ring, when  you  were  going  along  there  with  Mr.  Anderson, 
you  would  exercise  your  functions  as  captain  of  the  vessel, 
would  you  not,  you  would  take  charge,  would  you  not,  if 
anything  turned  up? 

A.     Yes  sir. 

Q.  You  did,  as  a  matter  of  fact,  didn't  you,  as  soon  as 
you  got  wind  of  another  vessel  in  the  vicinity? 

A.  Yes  sir.  As  soon  as  I  took  charge  Mr.  Anderson  kept 
the  lookout. 

Q.     And  the  wheel? 

A.     I  took  charge  of  tlie  wheel  then. 

Q.     Was  Anderson  at  the  wheel  all  the  time? 

A.     Yes  sir. 

Q.     During  that  whole  trip? 

A.     No  sir. 

Q.  I  mean  from  tlie  time  you  left  the  dock  until  the 
collision? 

A.     Yes  sir. 

Q.     Captain,  can  you  tell  offhand,  about  how  far  the  house 
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is  on  that  tug,  that  is  from  the  front  of  the  pilot  house  to 
the  rear  wall,  do  you  know  or  would  you  have  to  guess  at  it? 

A.     I  would  have  to  guess  at  it. 

Q.     How   much   do  you   think? 

A.  It  would  not  be  over  twenty  or  twenty-five  feet  at  the 
least,  the  pilot  house  is  very  close  to  the  bow. 

Q.     You  mean  that  the  house  is  twenty-five  feet  long? 

A.     No,  from  the  bow. 

Q.     The  house  is  twenty-five  feet  from  the  bow. 

A.  I  judge  that,  looking  right  straight  down  like  that. 
You  see  there  is  room  enough  for  a  man  to  walk  in  between 
the  towing  post  and  the  front  of  the  house,  and  then  comes 
the  anchor  and  the  gear  on  the  bow. 

Q.  How  far  is  it  from  the  pilot  house  windows  to  the 
bow? 

A.  Not  an}  more  than  twenty-five  feet;  that  is  a  rough 
guess,  you  know  I  never  measured  it. 

Q.  The  deck  rises  as  it  goes  toward  the  bow  on  the  Tilli- 
cum,  does  it  not? 

A.  That  is  according  to  how  she  is  loaded;  if  she  is  empty 
of  fuel  forward,  she  will  come  up  with  the  bow.  The  Tillicum 
is  mostly  on  an  even  keel  when  loaded;  she  was  loaded 
heavily  at  that  time. 

Q.  T^^ould  not  the  deck  be  higher  at  the  bow  on  this  occa- 
sion than  the  deck  would  be  right  at  the  end  of  the  pilot 
house?    You  understand  what  I  mean? 

A.     Not  exactly. 

Q.  What  I  mean  is  this :  Would  not  there  be  a  slope 
from  the  bow  to  the  pilot  house,  a  sloping  of  the  deck? 

A.     She  has  bulwarks,  you  know,  about  two  feet  high. 

Q.  If  a  man  was  standing  right  in  her  bow  on  the  deck, 
would  not  his  standing  place  be  more  elevated  than  if  a  man 
was  standing  on  the  deck  back  at  the  pilot  house,  right  in 
front  of  the  pilot  house?  What  I  mean  is  has  she  got  a 
straight  deck  along  there? 

A.     Yes  sir. 

Q.     It  is  straight. 

A.     Yes,  kind  of. 

Q.     There  is  a  kind  of  a  slope  to  it,  is  there  not? 

A.     Depending  on  how  the  vessel  is  loaded. 

Q.  How  high  is  the  floor  of  the  pilot  house  above  the  deck 
on  the  outside? 

A.     I  could  not  tell  you. 

Q.  Cannot  you  give  an  estimate?  Is  it  a  great  distance? 
How  many  steps  have  you  got  up  there? 

A.     Six  steps  from  the  lower  deck  and  two,  that  is  eight; 
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it  would  bp  all  of  15  feet  from  the  deck  to  the  pilot  house. 

Q.  Would  the  pilot  house  tloor  be  15  feet  higher  than  the 
deck  at  the  bow? 

A,     Yes   sir. 

Q.  Then,  as  I  recollect  it  the  barge  projected  beyond  the 
bow  of  the  tug  about  thirty  feet.  If  a  man  Avas  out  on  the 
bow  of  that  then  he  would  be  forty  or  fifty  feet  from  the 
pilot  house,  would  he  not.  It  is  thirty  feet  from  the  bow 
of  the  barge  to  the  bow  of  the  tug? 

A.  The  scow  was  a  hundred  feet,  and  she  was  no  more 
than  12  feet  past  the  bow  at  that  time,  she  was  pretty  well 
back ;  it  would  be  about  12  feet  past  the  bow  on  the  port  side. 

Q.  Well  then,  it  is  about  25  feet  back  to  the  pilot  house; 
under  your  present  testimony  it  would  be  about  37  feet. 

A.     Somewhere  around  there,  yes. 

Q.  Captain,  if  a  man  was  out  on  the  bow  of  that  scow, 
that  would  give  him  say  thirty-seven  feet  further  ahead,  and 
could  he  not  see  just  that  much  further  into  the  fog  than 
a  man  in  the  pilot  house? 

A.     I  don't  think  so. 

Q.     Why  not? 

A.     Because  he  was  down  low. 

Q.     How  much  lower  would  he  be? 

A.  He  would  be  about  the  same  as  he  would  be  at  the 
bow  of  the  boat,  about  15  feet  below  the  wheel  house. 

Q.  But  that  would  depend  on  the  character  of  the  fog, 
whether  it  was  a  low  lying  fog? 

A.  I  think  a  man  in  the  wheel  house  could  see  better 
than  a  man  on  the  end  of  the  scow,  in  my  judgment;  and 
practically  it  is  not  a  safe  place  out  on  the  end  of  the  scow. 

Q.  Captain,  you  would  not  hear  much  ripple  of  the  water 
around  the  scow  when  you  were  traveling  three  knots  an 
hour,  would  you? 

A.  Yes,  you  could  hear  the  wake  of  the  scow  going  into 
that,  the  head>\ay  of  the  scow. 

Q.  Where  are  the  engines  of  the  tug  with  reference  to 
the  pilot  house? 

A.     They  are  below  decks. 

Q.     Are  they  right  immediately  behind  the  pilot  house? 

A.     No  sir^  well  aft. 

Q.     How  far  aft? 

A.     I  could  not  say  how  far  aft. 

Redirect  Exa  m  in  at  ion : 

Q.  (Mr.  Hughes).  Captain,  when  you  spoke  of  the  dis- 
tance from  the  pilot  house  down  to  the  bow,  you  mean  the 
diagonal  distance? 
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A.  Right  straight  down  that  way,  I  should  judge,  I  never 
measured  it. 

Q.  From  the  deck,  starting  from  the  deck  immdeiately  in 
front  of  the  pilot  house,  about  what  distance  is  it  to  the  bow 
there  on  the  deck,  the  deck  space  in  front  of  the  pilot  house, 
you  testified  before  it  was  12  feet? 

A.  It  is  just  about  12  feet,  somewhere  around  that.  I 
haven't  any  idea,  about  12  or  14  feet. 

Q.  (Mr.  Robinson).  How  far  is  it  from  the  back  end  of 
the  house,  the  back  wall  to  the  stern  of  the  tug? 

A.  I  could  not  answer  that  question.  I  never  measured  it. 
It  is  pretty  hard  to  tell,  you  know,  for  I  never  measured  it,  I 
would  have  to  guess. 

Q.     What  do  you  think? 

A.     I  have  no  idea. 

(Witness  excused). 

A.  W.  Anderson,  recalled,  testified  on  behalf  of  the  claimant 
as  follows : 

Q.  (Mr.  Hughes).  Did  you  have  a  pilot's  license  at  the 
time  you  were  acting  in  the  capacity  of  mate  on  the  Tillicum 
on  the  8th  of  April,  1911? 

A.     Yes  sir. 

Q.     Was  it  your  watch  on  duty? 

A.     Yes  sir. 

Q.  Navigating  that  ship  as  pilot  all  the  time  from  the  time 
she  left  the  dock  at  Seattle  until  just  before  the  collision? 

A,     Yes  sir. 

Q.     Was  it  your  watch? 

A.     Yes  sir. 

Q.     Who  acted  as  lookout? 

A.     Captain  Charlesworth. 

Q.     Is  that  the  usual  custom? 

Mr.  Robinson  :  I  object  to  the  proof  of  any  custom  on  the 
ground  that  it  is  incompetent,  irrelevant  and  immaterial. 

A.     Yes  sir. 

Q.  I  will  ask  you  if  that  is  the  practice  here,  in  pursuance 
of  rule  38  of  the  General  Rules  and  Regulations  prescribed  by 
the  Board  of  Supervising  Inspectors — I  call  your  attention  to 
that  rule. 

A.     Yes  sir. 

Mr.  Robinson  :  I  object  to  this  testimony  also  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

Q.  Captain,  what  is  the  best  place  on  that  tug  for  the  look- 
out at  night  time  in  a  fog? 

A.     In  or  in  front  of  the  pilot  house. 
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Q.  Could  a  lookout  have  performed  the  services  as  well  at 
the  bow  of  the  tuj;'  or  on  the  front  of  the  barge? 

A.     No  sir. 

Q.  Captaiu  Anderson,  I  notice  that  counsel  makes  a  cer- 
tain contention  in  regard  to  your  testimony  which  was  given 
before,  which  prompts  me  to  ask  you  a  question  or  two  in  order 
that  you  may  ex])lain.  You  testified  before  that  you  heard  an 
echo  from  the  Rosalie,  an  echo  from  your  own  whistle,  didn't 
you  ? 

A.     Yes  sir. 

Q.  Now  in  answer  to  the  question  which  was  propounded 
to  you  whether  your  boat  slowed  down,  you  said  yes.  I  want 
you  now  to  state  what  signal  was  given  when  that  echo  was 
heard  in  front  of  you? 

]\Ir.  Robinson  :  I  object  to  this  line  of  testimony  because 
it  is  not  germain  to  the  purposes  for  which  the  Court  reopened 
the  ease. 

A.     Slow  bell,  slow  down. 

Q.     Well,  how  was  that. 

A.     That  was  a  stop  just  before  that. 

Q.     That  signified  the  doing  of  what? 

A.     Stopping  the  engine. 

Q.  I  assume  that  the  boat  does  not  stop  when  the  engine 
is  stopped,  simply  gradually  diminishes  speed? 

A.     Yes  sir. 

( Witness  excused ) . 

R.  A.  Turner,  a  witness  called  on  behalf  of  the  claimant, 
being  duly  sworn,  testified  as  follows: 

Q.      (Mr.   Hughes).     What  position  do  you  hold? 

A.     Local   Inspector  of  boilers;   steamboat   inspector. 

Q.  You  act  in  conjunction  with  captain  Whitney,  Inspec- 
tor of  Hulls,  as  a  board  of  Local  Inspectors,  do  you? 

A.     Yes  sir. 

Q.     You  know  the  tug  Tillicum? 

A.     Yes,  I  do. 

Q.     She  is  an  enrolled  and  licensed  tug,  is  she? 

A.     Yes  sir. 

Q.  What  rule  governs  these  tugs  or  vessels  of  that  kind 
operating  in  the  night  or  darkness  or  in  a  dense  fog? 

A.     What  rule  governs?    In  what  respect? 

Q.  As  to  the  keeping  of  a  lookout,  where  and  what  lookout 
should  be  kept?    Can  you  call  attention  to  the  rule? 

A.  Why,  all  passenger  and  ferry  vessels  operating  in  the 
night  time,  as  I  rcDiember  the  rule,  shall  have  a  lookout — not 
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a  lookout,  you  can  call  him  a  lookout  I  guess — in  or  near  the 
I)ilot  house  in  addition  to  the  pilot. 

Q.  I  call  vour  attention  to  rule  38  and  ask  you  if  that  is 
the  rule? 

A.  Well,  I  did  not  get  that  exactly  right.  I  said  lookout. 
It  says  "one  of  the  crew,"  the  same  thing. 

Q.'   Rule  38  is  the  rule? 

A.     Yes. 

Q.  Now  is  that  the  only  rule  governing  in  these  local 
waters  with  respect  to  licensed  and  enrolled  vessels  operated 
by  steam? 

A.     As  to  the  watch  on  deck? 

Q.     Yes  sir. 

A.     That  is  the  only  rule  I  know  anything  about. 

Q.     Is  that  the  only  rule  that  is  applied  by  your  local  board? 

A.     To  inland  vessels,  that  is  the  deck  watch. 

Q.  That  is  what  I  mean,  the  lookout.  I  want  to  read  this 
in  evidence  "All  passenger  and  ferry  steamers  shall,  in  addi- 
tion to  the  regular  pilot  on  watch,  have  one  of  the  crew  also 
on  watch,  in  or  near  the  pilot  house;  and  this  rule  applies 
to  all  steamers  navigating  in  the  night  time." 

A.     That  is  the  rule  we  go  by. 

Q,     Do  you  know  ]Mr.  Anderson  here,  this  gentleman? 

A.     I  have  seen  him  before. 

Q.     He  is  a  licensed  pilot  in  this  district? 

A.     He  may  be,  I  do  not  know. 

Q.  Where  the  ])ilot  is  on  watch,  by  that  I  mean  navigating 
the  vessel  in  the  pilot  house,  what  is  the  rule  by  you  Inspectors 
as  to  whether  if  the  master  acts  as  lookout,  it  is  a  compliance 
Avith  rule  38? 

A.     Why  I  should  say  yes. 

Q.  You  always  act  upon  that  rule  in  the  administration 
of  your  duties  as  a  local  board? 

A.  Wo  would  consider  the  master  as  good  a  lookout  as 
there  was  aboard  a  vessel,  perhaps  better, 

Q.     You  know  the  tug  Tillicum,  vou  say? 

A.     I  do. 

Q.  The  pilot  house  of  the  tug  Tillicum,  what  do  you  say  as 
to  whether  that  is  a  proper  or  the  best  place  on  the  boat  for 
a  lookout  to  be  stationed? 

A.  W^ll,  I  should  think  that  would  be  the  best  place  for 
him.  I  should  think  he  could  see  more  there  than  he  could 
even  if  he  was  on  the  bow.  As  I  remember  the  Tillicum  the 
pilot  house  is  a  short  distance  away  from  the  bow,  and  a  man 
being  higher  he  could  see  better. 

Q.     If  she  was  toAving  a  barge  by  her  side,  one  of  these 
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sqiiaro  front  l>ar'j!;es,  what  would  you  say  as  to  whether  the 
pilot  house  would  be  a  more  suitable  place  for  a  lookout  than 
the  bow  of  the  barge  in  a  f6g? 

Mr.  Rorixsox  :  I  would  suggest  that  you  add  to  your  ques- 
tion ho^^'  far  the  barge  projected. 

Q.  Assuming  that  the  barge  projected  anywhere  from  12  to 
25  feet  or  30  feet  in  front? 

Mr.  Robixsox  :  And  add  that  there  were  large  oil  tank  cars 
on  the  deck  of  the  barge. 

Q.     Yes. 

A.  Well,  there  might  possible  be  some  place  on  that  barge 
where  he  could  see  further  ahead  than  he  could  in  the  pilot 
house,  providing  the  barge  projected  ahead  of  the  boat.  But 
now  I  do  not  know  the  conditions  in  regard  to  that.  We  had 
the  case  before  us  but  I  do  not  remember  much  about  it. 

Q.  You  had  that  case  before  you.  Did  you  find  any  fault 
on  account  of  not  having  a  proper  lookout  on  that  occasion? 

Mr,  Robinson  :     I  object  as  immaterial. 

A.  I  do  not  bring  it  to  mind  that  we  did.  Our  decision  in 
the  matter  is  on  record,  but  I  don't  bring  it  to  mind.  In 
fact  I  had  forgotten  all  about  the  case,  almost. 

Q.  In  a  fog  a  lofty  position  is  a  better  place  to  hear  is  it 
not,  as  well  as  to  see,  ordinarily? 

A.     Well  now — 

Q.  To  see  the  lights  of  a  vessel  ahead  or  hear  fog  whistles 
of  a  vessel  ahead? 

A.  I  myself  never  spent  any  time  in  the  pilot  house  of  a 
vessel;  I  would  not  like  to  say. 

Cross  Examination: 

Q.  (Mr.  Robinson).  These  rules,  captain,  to  w^hich  you 
are  testifying,  are  the  rules  made  by  whom? 

A.     The  Board  of  Supervising  Inspectors. 

Q.  As  I  understand  these  rules  have  the  force  of  law,  when 
they  are  not  contrary  to  any  actual  law  on  the  subject? 

A.  These  rules  are  all  taken  and  founded  on  the  United 
States  Statutes.  Each  one  of  them  will  refer  you  to  the  stat- 
ute from  Avhich  they  are  taken,  the  authority  they  are  taken 
from. 

(Witness  excused). 

L.  E.  Smith,  a  witness  called  on  behalf  of  the  claimant, 
being  duly  sworn,  testified  as  follows: 

Q.  (Mr.  Hughes).  Are  you  a  licensed  master  and  pilot 
on  the  waters  of  Puget  Sound? 

A.     Yes  sir. 
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Q.     How  long  have  3^ou  been? 

A.     Master  and  pilot  about  six  years  and  a  half. 

Q.  Yon  have  acted  in  that  capacity  on  tug  boats  in  the 
waters  of  Puget  Sound? 

A.     Yes  sir. 

Q.     Are  you  acquainted  with  the  Tillicum? 

A.     Yes  sir,  I  have  been  on  her. 

Q.  Assuming  that  the  Tillicum  was  towing  a  barge  on  her 
port  bow,  the  Tillicum  being  87  feet  long  and  the  barge  towed 
being  100  feet  long  and  extending  out  from  12  to  30  feet  for- 
ward of  the  bow  of  the  Tillicum,  and  the  barge  being  barge 
number  8,  are  you  acquainted  with  that  barge? 

A.     Yes  sir. 

Q.  Knowing  the  character  then  of  the  barge,  the  barge 
having  a  couple  of  tank  cars  on  board,  what  would  you  say 
would  be  the  proper  place  for  the  lookout  to  be  stationed  in 
a  fog  and  when  it  was  dark? 

A.  Well,  I  should  say  the  pilot  house  of  the  tug  or  right 
on  deck. 

Q.  The  pilot  house  or  immediately  in  front,  there  is  a  little 
space  in  front  of  the  pilot  house? 

A.     Yes  sir. 

Q.  Is  it  the  custom  for  a  master  in  operating  these  tugs 
under  these  circumstances,  to  act  as  his  own  lookout,  when 
his  pilot  is  on  watch? 

A.     It  has  been  in  all  that  I  have  been  in. 

Me.  Kobinson  :  I  object  as  incompetent,  irrelevant  and 
immaterial. 

Q.     Do  you  know  why  that  is  done. 

A.  Well,  in  my  case,  I  don't  feel  like  trusting  anybody 
else,     I  think  I  am  better  myself  at  it. 

Cross  Examination : 

Q.  (Mr.  Robinson).  When  you  do  that,  captain,  do  you 
regard  yourself  as  still  being  in  command  of  the  boat? 

A.     Yes  sir. 

(Witness  excused). 

J.  C.  AcKLES,  a  witness  called  on  behalf  of  the  claimant, 
being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  Hughes).  Are  you  a  licensed  master  and  pilot  on 
Puget  Sound? 

A.     Pilot. 

Q.     Do  you  operate  as  pilot  on  tug  boats  on  Puget  Sound? 

A.     Yes  sir. 

Q.     Are  you  acquainted  with  the  Tillicum? 

A.     Yes  sir. 
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Q.  What  is  the  proper  place  on  the  Tillieuiii  for  a  lookout 
to  be  stationed  in  a  foe;? 

A.  In  all  vessels  of  her  length  on  the  bridge  deck  forward 
of  the  wheel  house  or  in  the  wheel  house  with  open  windows. 

Q.     Are  you  acquainted  with  barge  No.  8? 

A.     I  have  seen  her. 

Q.  Suppose  the  Tillicuin  was  towing  that  barge  lashed  to 
her  port  side,  the  Tillicuni  being  87  feet  long  and  the  barge 
100  feet  long,  and  the  barge  extending  in  front  anywhere  from 
12  to  30  feet  and  was  loaded  with  two  oil  tank  cars,  where 
would  you  say  the  lookout  should  be  station  in  a  fog,  for 
the  purpose  of  keeping  the  best  lookout  for  the  safety  of  the 
vessel,  the  lookout  on  the  forward  side  of  the  house  or  in  the 
wheel  house? 

A.     On  the  forward  side  of  it  or  in  it. 

Cross  Examination: 

Q.  (Mr.  Robinson).  If  a  man  was  in  front  of  the  wheel 
house  would  he  be  standing  on  the  deck  or  on  the  bridge  deck? 

A.     She  has  a  bridge  deck. 

Q.     How  high  is  that? 

A.  The  bridge  deck  itself  is  about  12  or  14  feet  above  the 
water. 

Q.     How  high  above  the  main  deck? 

A.     I  should  judge  about  nine  feet. 

(Witness  excused). 

Mr.  Hughes:  I  want  to  call  one  additional  witness,  a  fire- 
man, v.hom  I  was  unable  to  get  at  the  time  of  the  taking  of  the 
former  testimony;  he  was  not  where  I  could  locate  him. 

I.  H.  Biggs,  a  witness  called  on  behalf  of  the  claimant,  being 
duly  sworn,  testified  as  follows: 

Q.  (Mr.  Hughes).  Were  you  fireman  (m  the  tug  Tillicum 
on  the  morning  of  the  8th  of  April,  1011,  when  she  came  in 
collision  with  the  Rosalie? 

A.     Yes  sir. 

Q.     Were  you  on  duty  that  morning? 

A.     Yes  sir. 

Q.  Did  you  note  whether  the  Tillicum  was  blowing  her  fog 
signals  regularly? 

]Mk.  Robinson  :  I  object  to  this  testimony  as  not  being  ger- 
main  to  the  purpose  for  which  this  case  was  re-opened. 

A.     She  was. 

Q.  Do  you  recollect  whether  or  not  the  tug  slowed  down 
as  she  passed   approaching  l-^our  mile  rock? 

A.     I  could  not  state  the  position  exactly  where  she  was 
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when  she  sk)we(l  down,  but  she  was  running  sk)w  for  quite 
a  while.  I  woukl  not  say  how  slow;  I  did  not  pay  much  atten- 
tion to  it. 

Q.  After  she  had  been  running  slow  for  a  time  did  you  hear 
a  signal  to  stop  the  engines? 

A.     Yes  sir. 

Q.     Did  the  engines  stop? 

A.     The  engines  stopped. 

Q.     Where  were  you? 

A.  At  that  time  I  was  standing  up  on  what  they  call  the 
working  deck  of  the  engine  room,  tliat  is  on  the  main  deck 
practically,  looking  out  of  the  starboard  door. 

Q.  Had  you  heard  a  fog  signal  from  her  just  before  she 
stopped? 

A.  I  had  heard  fog  signals  regularly  right  along.  I  could 
not  say  they  were  exactly  regular,  I  don't  know  the  time  they 
were  supposed  to  be  blowed  or  anything  like  that,  but  I  heard 
them  now  and  again  and  then  another,  like  that. 

Q.  After  the  boat  stopped  did  you  later  hear  a  signal  to 
reverse  the  engine? 

A.     Yes  sir. 

Q.     Do  you  know  whether  or  not  the  engines  did  reverse? 

A.     The  engine  did  reverse. 

Q.  I>efore  the  engine  reversed  about  how  fast  was  she 
going  when  you  were  looking  out  of  the  starboard  door? 

A.  I  could  not  judge  how  fast  she  was  going,  but  she  was 
going  ])retty  slow;  she  was  very  near  stopped,  that  was  prac- 
tically moving,  what  I  call  stopped,  going  along  a  little  bit, 
I  could  not  say  just  how  fast  she  was  or  just  how  slow. 

Q.     Were  you  standing  there  after  the  engine  reversed? 

A.  Why  when  the  engine  reversed  I  jumped  down  below 
to  open  the  burners  up  a  little  more  to  keep  a  full  head  of 
steam.  After  I  got  them  open  I  started  and  came  up  the 
ladder  and  I  got  pretty  near  up  the  ladder  when  I  felt  a  jar 
of  something  hitting. 

Q.  Before  you  went  down  had  you  noticed  how  the  vessel 
acted  as  to  whether  she  was  making  stern  way? 

A.  Before  I  went  down  I  looked  out  of  the  door  and  I 
could  see  the  water  coming  forward;  I  could  see  the  water 
coming  forward  toward  the  bow  of  the  boat. 

Mr.  IaObixson  :  I  object  to  all  of  the  testimony  of  this  wit- 
ness, and  move  the  Court  to  strike  it  and  not  consider  it,  for 
the  reason  given  in  my  former  objection  at  the  beginning  of 
the  testimony  of  this  witness.     I  have  no  cross  examination. 

(Witness  excused). 

Hearing  adjourned. 
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United  States  of  America^        1 
Western   District  of  Washington  m. 
Northern  Division  J 

I,  A.  C.  Bowman,  a  Comiuissioner  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington,  residing  at 
Seattle,  in  said  District,  do  hereby  certify  that  the  foregoing 

transcript  from  page  one  to  page  contains  all  of 

the  testimony  offered  by  the  parties  under  the  order  of  refer- 
ence made  for  the  purpose  of  taking  further  testimony  on  be- 
half of  the  Claimant  in  said  cause. 

The  several  witnesses,  before  examination,  were  duly  sworn 
to  testify'  the  truth,  the  whole  truth  and  nothing  but  the 
truth. 

I  reduced  the  testimony  to  writing  in  shorthand  and  there- 
after caused  the  same  to  be  transcribed  in  typewriting,  and  I 
certify  that  it  is  the  testimony  given  by  the  witnesses  at  the 
time  mentioned  therein. 

Proctors  for  the  parties  waived  the  reading  and  signing  of 
the  testimony  given  by  the  witnesses,  stipulating  that  it 
should  have  the  same  force  and  effect  as  if  so  read  and  signed 
by  them,  when  returned  into  court  by  me. 

I  further  certify  that  I  am  not  of  counsel  nor  in  any  way 
interested  in  the  result  of  said  cause. 

Witness  mv  hand  and  official  seal  this  17th  day  of  Septem- 
ber, 1914. 

[seal]  a.  C.  Bowman,  U.  S.  Commissioner. 

(Endorsed:)  Filed  in  the  U.  S  District  Court,  Western 
Dist.  of  Washiugton,  Northern  Division,  Sept.  17,  1914. 

Frank   L.    Crosby,    Clerk, 
By  E.  M.  L.,  Deputy. 

Cornmissioncr.s  Ta.t-ahlc  Costs  (Re-reference) 
Claimant: 

Hearing  September  10,  1914 |3.00 

Administering  oaths  to  four  witnesses 40 

Transcri])t  above  hearing,  (iO  folios  at  10  cents 6.00 


19.40 
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CJaimanfs  Exhibit  2: 

Stimson  Mill  Company  No.  330 

Petty   Cash  Voucher 

Date  Sept.  2d,  1911 
Paid  to  A.  McKav 

Paid   for         14    Days   at         4.50  63.00 

Charge  to  Scow 

Received   tlie  Above  Amount 
(Signed)   A.  McKay. 
Paid  by  L  S  H 

(Endorsed:)  Claimant's  Ex.  2,  Filed  January  13,  1914. 
A.  C.  Bowman,  U.  S.  Commissioner.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern  Division. 
Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy. 


Claimant's  E.rJtihit  3: 

Stimson  Mill  Company  No.  328 

Petty   Cash   Voucher 

Date  Sept.  2d,  1911 
Paid  to  R.  Sceeles 

Paid  for  6  days  at  4.50  27.00 

Charge  to  Scows 

Received  the  Above  Amount 
Paid  by  L  S  H  (Signed)      Robt.  Sceeles. 

(Endorsed.)  Claimant's  Ex.  3.  Filed  January  13,  1914. 
A.  C.  Bowman,  I".  S.  Commissioner.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern  Division. 
Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy. 


Claimant's  E.j-hihit  4: 

Stimson  Mill  Company  No.  329 

Petty  Cash  Voucher 

Date         Sept.  2d  1911 
Paid  to  B.  Hopev 

Paid  for  7  days  '         4.50  31.50 

Charge  to   Scow 

Received   the  above  amount : 
Paid  by  L  S  H  (Signed)       B.  Hopey 
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(Endorsed:)  Claimant's  Ex.  4.  Filed  Jaunary  13,  1014. 
A.  0.  Bowman,  U.  S.  Commissioner.  Filed  ia  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern  Division. 
Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy. 


Claimant' H  Exhibit  5: 

The  jMoran  Company 

Seattle,  April  8,  1911. 
Sold  to  Stimson  Mill  Co., 

Seattle,  Washington. 
Our  No.     C-5557  Ordered  by       Mr.  Ives  Delivered 

Lifting  Oil  Car  in  place  on  scow,  as  per 
directions  50.00 

J 


3 

4/12 


(Endorsed:)  Claimant's  Exhibit  5.  Filed  January  13, 
1914.  A.  C.  Bowman,  U.  S.  Commissioner.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision.    Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy. 


Claimant's  Exhibit  7: 
(copy) 
Keport  of  Survey 
Accident,   April   8th,   1911. 
At   the   request   of   the   OAvners,    we,    the   undersigned,    did 
hold  survey  u])on  the  above  named  vessel  on  the  10th  day  of 
April,   1911,  and  subsequent  dates  for  the  purpose  of  ascer- 
taining the  extent  of  damage  alleged  to  have  been  sustained 
by    colliding    with    a    scow    during    her    recent    voyage    from 
Seattle  to   Bellingliam  and  return;  vessel  at  time  of  survey 
then  being  on  the  Heffe^nan   Dry   Dock,   Seattle,  Wash. 

By  abstracts  taken  from  the  vessel's  log  and  by  report  of 
the  Master,  it  appears  that  on  April  7th  at  about  12 :02 
A.  M.  the  steamer  sailed  from  Seattle  Imuiid  to  Bellingham 
via  x)orts  and  return ;  that  nothing  worthy  of  note  occurred 
until  April  8th  at  about  5:10  A.  M.  during  a  thick  fog  the 
steamer  collided  with  an  unknown   scow   in   tow  of  the  Tug 
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"Tillicum'',  vessel  at  time  of  accident  then  being  on  the 
return  voyage  and  about  one  mile  south  of  West  Pt. 

After  clearing  the  scow  the  steamer  proceeded  and  arrived 
at  her  dock  in  Seattle  about  6:10  A.  M.  the  same  day.  For 
full  particulars  of  the  accident  see  ship's  log  and  protest. 

Upon  making  a  careful  examination  of  the  vessel  we  found 
the  damage  to  consist  as  follows: — 

The  stem  and  apron  from  the  guards  down  to  the  fore- 
foot badly  split  and  broken  and  the  stem  iron  bent;  also  a 
number  of  sheets  of  yellow  metal  at  stem  torn  and  missing. 

li  f  commendations. 

We  recommend  that  the  stem  and  apron  be  cut  out  and 
renewed  complete,  stem  iron  be  repaired  and  refastened  in 
place. 

To  make  it  possible  to  renew  the  apron,  we  further  rec- 
ommend that  the  starboard  planking  be  cut  back  to  suitable 
butts  and  be  replaced  with  new  planks  after  the  new  apron 
and  stem  are  fitted,  the  seams  of  same  and  hood  ends  be 
caulked  and  painted  and  filled  in  with  cement  below  the 
water  line. 

The  sheets  of  yelloAV  metal  stripped  off  to  allow  for  repairs 
be  returned  again,  using  as  much  of  the  old  as  possible; 
the  badly  torn  and  missing  sheets  removed  to  be  replaced 
by  new. 

All  new  and  repaired  parts  be  given  two  coats  of  approved 
paint ;  the  bottom  be  cleaned  and  given  one  coat  of  copper 
paint. 


This  is  to  certify  that  we,  the  undersigned,  have  attended 
the  repairing  of  the  above  named  vessel  and  find  that  all 
recommendations  made  by  us  and  contained  in  the  above 
report  have  been  carried  out  and  completed  to  our  satisfaction. 
A  nev>^  bronze  propellor  is  installed  at  this  time,  as  per 
our  recommendations,  in  report  of  survey  dated  Sept,  10th 
to   13th,    1910. 

In    our   opinion,    the   vessel    is   now   in   a   good   seaworthy 
condition,  being  fit  to  ply  in  her  accustomed  trade. 

Respectfully   submitted, 
Seattle,  Wash.  (Signed)     James  Fowler, 

A])ri]  8th  to  Surveyor  to  Lloyd's  Agent. 

17th,  1911.  (Signed)     F.  Walker, 

Surveyor  for  Oivners. 

(EnOor^ed:)     Claimant's  Ex.  7.     Filed  February  11,  1914. 
A.  (\  Bowjuan,  T'.  S.  Commissioner.     Filed  in  the  U.  S.  Dis- 
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trict  Court,  Western  Dist.  of  ^^'asllington,  Northern  Division. 
Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M,  L.,  Deputy. 


Libelant's  Exhibit  *'A^'; 

Seattle,  Wash.,  April  8th,   1911. 
U.  S.  Local  Inspectors, 

City. 
Gentlemen : — 

On  April  8th  at  about  5:10  a.  m.  Str.  KOSALIE  on  her 
trip  from  Bellingham  to  Seattle,  stru-k  an  unknown  scow 
that  was  being  towed  in  a  northern  direction  by  the  tug 
TILLICUM,  breaking  stem  on  Str.  KOSALIE. 

Master  of  tug  reported  no  serious  damage  to  scow. 

Accident  occurred  about  one  mile  south  of  West  Point,  in 
fog,  and  Str.  ROSALIE  had  been  stopped  three  minutes 
before  accident  and  had  been  backing  for  about  two  minutes. 

First  Mate  Hanson  was  on  watch  at  time  of  accident. 

(Signed)     Samuel  Barlow, 

Blaster  of  Str.  ROSALIE. 
(Signed)     J.   D.   Goss, 
'  Chief  Engineer. 

(Endorsed:)  Libelant's  Ex.  "A."  Filed  March  25,  1913. 
A,  C.  Bowman,  U.  S.  Commissioner.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern  Division. 
Aug.  18,  1914. 

Frank  L.  Crosby,  Clerk, 
By  E.  M.  L.,  Deputy. 


Libelant's  Exhibit  ''B": 

/SfTATEMENT  L.  F.  2 

Seattle,   Wash.   May   1-1911 
S/S  Rosalie  &  Owners 
P.  S.  Nav.  Co. 

In  Account  With 

Heffernan   Dry   Dock  Co. 

108  Railroad  Avenue. 

Balance 

Apr.   29  Bill   Rendered  3385.32         C.F.B. 

(Billhead  of  Heffernan   Dry   Dock  Company) 
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Our  No.  542  Seattle,  Wash.,  April  29,  1911. 

S.  S.  Rosalie  and  Owners. 
Docking,  cleaning  and  painting  vessel. 
Splitting  out  damaged  stem  and  apron  for  entire  length. 
Removing  planking  on  starboard  side  back  to  butts  to  allow 

of  installing  new  stem  and  apron. 
Removing  and  repairing  stem   iron. 

Making,  fitting  and  fastening  new  apron  and  hard  wood  stem. 
Renewing  planking  removed. 
Calking  seam  butts  and  v/ood  ends. 
Returning  copper  and  replacing  the  missing  parts  with  new 

cementing  seams  and  painting  new  work  with  two  coats  as 

directed. 

1st  Dav  in  Dock,  319  Tons 63.80 

5  Lay'^Days 250.00      313.80 

Labor. 

42       Hrs.  Blacksmith    63.00 

16381A  Hrs.  Carpenters    1228.90 

1465yo  Hrs.  Helpers 586.20 

48       Hrs.  Calking    36.00 

1914.10 

Material. 

58#   Sheet  Lead  6.96 

38'      Iron  Bark,  2i/>''x4i/2''  6.84 

82       Wooden  Wedges 3.28 

1183'      Iron   Bark,  l"x2"  35'  212.94 

4       Gals  Black   Paint  7.00 

1       Gal  White  Paint  1.75 

1  Gal  Anti-Fouling  Paint  2.10 

20       Hrs.  Dock  Air  30.00 

30'      Ceiling,   l"x3"   1.20 

96'      Fir,  #1  Clear,  8"x24"-6' 3.84 

72'      Fir,  #1  Clear,  12"x6"-12'  2.88 

256'       Fir,  #1,  Clear,  8"x24"-16' 10.24 

40#  Soft   Steel   2.40 

1422'      Fir,   #1,  3"xl2"-20'  56.88 

2031'      Fir,   #1,  3"xl2"-30'  81.24 

84'      Fir,   #1,   6"xl2"-14'  3.36 

196'      Iron   Bark,  3"x8"  29.40 

175#   Iron,  i//'  7.00 

600'      Timber,   20"x20"-18'  15.00 

140'      Fir,  Merch.,  10"xl2"-14'  3.50 

2  Rolls  Felt  4.00 

2       Bales  Oakum  8.00 

24       Gals  Woolseys  Copper  Paint  42.00 


The  Inland  Navigation  Company. 

1       Gal  Von  Hovelina:  #2  Paint 3.10 

Stem  Iron  .T 240.00 

72#  C.   S.  Bolts  T.20 

430#  Galv  Iron  30.10 

Fittings   10.29 

34#  Red    Lead    3.40 

450#  Galv  Spikes  31.50 

10()0#  Yellow   Metal   233.20 

231#  Yellow  Metal  Nails  50.82 
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1157.42 


REQ.  NO. 

Repairs 


3385.32 

Seattle,  Wash.,  Apr.  30  1911 
The  Inland  Navigation  Co. 
To  Heffernan  Dry  Dock  Co.,  Dr. 

3385.32 


Received       O.K. 
Prices  O.K. 

Extensions  O.K. 


E.P.P. 


Total        3385.32 
PLEASE    DATE    RECEIPT    AND    RETURN    PROMPTLY 

DO  NOT  DETACH  ANY  PAPERS. 
Received  July  25th  1911  from  THE  INLAND  NAVIGATION 
CO.   Thirty-three   hundred  eighty  five  and  32/100   Dollars, 
in  full  for  above  claim  as  stated. 

(Sig.)     Heffernan  Dry  Dock  Co. 

By  J.  R.  McLellan,  Cashier. 

THE  INLAND  NAVIGATION  COMPANY 
Voucher  No.  4346 

D.H.Nat.Check  No 

N.B.COM.Check  No.21878 
Month  Apr  30  1911 

Amount  3385.32/100        Name  Heffernan  Dry  Dock  Co. 

Address  Seattle,  ^A'ash. 

Hull   Repairs 
ROSALIE  3385.32 

(Endorsed:)  Libelant's  Ex.  "B."  Filed  June  6,  1913,  A. 
C.  Bowman,  U.  S.  Com.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  \\'ashington.  Northern  Division.  Aug.  18, 
1914. 

Frank  L.  Crosby,  Clerk. 
By  E.  M    L.,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,  Northern  Division. 

In  Admiralty, 


Stimson  Mill  Company^  a  corporation^ 

Appellant, 
vs. 
The  Inland  Navigation  Company,  a  corporation. 

Appellee. 


No.  4730 


Stipulation  as  to  Certain  Exhibits. 

It  is  hereby  stipulated,  between  the  parties  hereto,  that  the 
Clerk  of  this  Court,  in  making  up  the  apostles  on  appeal 
herein  to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
shall  include  therein  and  transmit  therewith,  as  a  part  of 
said  apostles  on  appeal  herein,  the  originals  of  claimant's 
Exhibits  "1"  and  "6." 

Dated  :     June  7th,  1915. 

Hughes,  McMicken,  Dovell  &  Ramsey, 

Proctors  for  Appellant. 
Bronson,  Robinson  &  Jones, 
Proctors  for  Appellee. 

(Endorsed.)  Filed  in  the  U.  S  District  Court,  Western 
Dist.  of  Washington,  Northern  Division.  June  7,  1915. 
Frank  L.  Crosby,  Clerk,  by  E.  M.  L.,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,  Northern  Division. 

In  Admiralty. 

Stimson  Mill  Company,  a  corporation, 

Ap}>ellant, 
vs.  I-No.  4730 

The  Inland  Navigation  Coinipany,  a  corporation,! 

Appellee.] 

Order. 

Agreeably  to  the  written  stipulation  between  the  parties 
hereto,  this  day  filed  herein,  and  it  being  in  the  opinion  of 
the  presiding  Judge,  undersigne<l.  deemed  proper  that  the 
Clerk  of  this  Court  in  making  up  the  apostk^s  on  a])peal  herein 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  shall 
include  therein  and  transmit  therewith  as  a  part  of  the  said 
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apostles  on  appeal  hereiu  the  originals  of  claimant's  Exhibits 
"1"  and  ''(>"; 

It  is  now  by  the  undersigned  presiding  Judge  of  said 
Court,  ordered  that  said  original  Exhibits  be  sent  up  by  the 
Clerk  of  this  Court  as  part  of  the  said  apostles  on  appeal 
herein  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated:     June  7th,  1915. 

Jeremiah  Neterer^ 
United  i:itates  District  Judge. 

O.  K. 
Bronson^  Robinson  &  Jones. 

(Endorsed:)  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Northern  Division.  June  7,  1915. 
Frank  L.  Crosby,  Clerk,  by  E.  M.  L.,  Deputy. 


United   States  District  Court,  Western   District  of  Washing- 
ton, Northern   Division. 

The  Inland  Navigation  Company,  a  corporation. 

Libelant, 

V. 

The  Tow  Boat  "Tillicum/^  her  engines,  boilers,  [-No.  4730 

Etc.,  Respondent, 

Stimson  Mill  Company,  a  c(jrporation, 

Claimant  and  Cross-Libelant. 

Filed  October  22,  1914. 

Libel    and    Cross-IAhel    for    Damages    from    Collision.      Both 

Vessels  at  Fault. 

Libelant  cites  the  following  authorities : 

The  Ottawa,  30  Wallace,  269,  18  L.  Ed.  165,  at  167; 

The  J.  C.  Ames,  121  Fed.  918; 

The  Echo,  131  Fed.  630; 

The  Hijpodame,  6  Wallace,  224,  8  L.  Ed.  796; 

The  Camhridge,  F.  C.  #2,  334; 

The  Ancon,  F.  C.  #348; 

The  J.  W.  Everman,  F.  C.  #7,  591; 

The  Ant,  10  Fed.  297; 

The  Excelsior,  12  Fed.  200; 

The  Golden  Grove,  13  Fed.  691; 
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McVahc  r.  Old  Dominion  8.  *S.  Co.,  31  Fed.  240; 

The  Man  Lasset,  31  Fed.  419; 

Larsen  v.  The  Myrtle,  44  Fed.  781; 

The  St.  Nicholas,  49  Fed.  679; 

City  of  Philadelphia  v.  Garagnin,  02  Fed.  873; 

The  George  W.  Chikh,  (>7  F(m1.  271; 

The  Livingstone,  87  Fed.  777; 

The  Lansdowne,  105  Fed.  441; 

The  Dauntless,  129   Fed.   722; 

The  Tarpon,  132   Fed.   278; 

The  Sitka,  132  Fed.  864; 

Bingham  v.  Luckenbach.  140  Fed.  326; 

Wilders  S.  S.  Co.  v.  Low,  112  Fed.  172; 

The  A.  P.  Skid  more,  108  Fed.  972; 

The  Lyndhurst,  92   Fed.   681 ; 

The  Elk,  95  Fed.  846; 

The  Transfer  No.  25,  211  Fed.  965 ; 

30  Stat.  L.  99   (Pilot  Rule  16)  ; 

The  Beaver,  197  Fed.  8()6,  at  page  868; 

The  Pennsylvania.  19  Wallace/  125;  22  L.   Ed.   151; 

The  Arthur  \V.  Palmer,  115  Fed.  417; 

The  Governor,  F.   C.   5645; 

The  Whitney,  F.   C.   17,   586; 

The  Dorchester,  121  Fed.  889; 

T?ie  Samuel  Dillaway,  98  Fed.  138,  at  142; 

The  North  Point,  205  Fed.  958; 

The  Ludwig  Holhen/,  157  U.  S.  62,  39  L.  Ed.  620; 

The  Teaser,   127   Fed.   305; 

Taylor  v.  Harwood.  F.  C.  13,  294 ; 

The  Umhria,  166  U.  S.  404;  41  L.  Ed.  1053; 

The  H.  B.  Ran  son,  152  Fed.  1001 ; 

The  Livingstone,  113  Fed.   879; 

The  Ashbourne,  181  Fed.  815; 

The  Baltimore,  8  Wall.  377,  19  L.  Ed.  463 ; 

The  John  H.  Starin,  116  Fed.  443; 

Coffin  V.  The  Osceola,  34  Fed    921; 

New  Heaven  Steam  Boat  Co.  v.  The  Mayor,  36  Fed.  717; 

The  State  of  California,  54  Fed.  406;' 

The  Favorita,  F.  C.  4,  694  Aff   18  Wall.  598,  21  L.  Ed. 

856; 
The  Cayuga,  F.  C.  2537; 
The  Providence,  98  Fed.  133; 

Williamson  v.  Barrett.  13  How.  101,  14  L.  Ed.  68; 
Harris  v.  The  Prometheus,  F,  C.  6,  127; 
The  Morning  Star,  F.  C.  No.  9817; 
Gambia  S.  S.  Co.  v.  Pittsburg  S.  S.  Co.,  212  Fed.  674. 
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Claimant  and  Cross-Libelant  cites  the  following  authorities : 

Quinctte  v.  Bisso,  130  Fed.  832; 

Article  16,  International  Rules; 

The  Louisiana,  2  Benedict,  371; 

The  Luray,  24  Fed.  751; 

The  Umb'ria,  1(36  U.  S.  404; 

The  Martello,  153  U.   S.  70; 

The  Providence,  98  Fed.  132; 

The  Niagara,  77  Fed  329 ; 

The  Oceania  Vance  (No.  4046,  recently  decided  by 
this  Court)  ; 

Rule  II,  Article  18,  International  Admiralty  Rules; 

The  Providence,  98  Fed.  134; 

The  H.  F.  Dimock.  77  Fed.  230; 

The  Pennsylvania,  19  Wall.   125,  136; 

The  Britannia,  153  U.  S.  130,  143; 

The  Beaver,  197  Fed.  869; 

The  Sicilian  Pripc,  128  Fed.  133; 

The  Tillie,   13   Blatch,   514; 

The  Singapore,  1  L.  R.  P.  C.  381; 

The  Pocomoke,  150  Fed.  197; 

Rule  38  of  Rules  and  Regulations  of  Board  of  Super- 
vising Inspectors,   Rev.   Stat.  4405; 

The  Ping-on,  v.  Blethen,  11  Fed.  607; 

McFarland  ef  aJ.  v.  Selhy  Smelting  &  Lead  Co.,  17  Fed. 
253  • 

The  Caro,  23  Fed.  735; 

The  Ship  Shakespeare,  4  Benedict,  128; 

The  Steamer  Hansa,  5  Benedict,  501; 

Meigs  c§  Talbot  v.  Steamship  Northerner,  1  Wash.  Ty. 
87  * 

Jacobsen  v.  Dalles  P.  d  A.  Nav.  Co.,  106  Fed.  428; 

The  North  Point,  205  Fed.  958; 

The  Lndviq  Rolberg,  157  U.  S.  60,  71; 

The  Transfer  No.  8,  96  Fed.  253; 

The  Chicago,  125  Fed.  716; 

The  Ashbourne,  181  Fed.  815. 

Bronson  &  Robinson,  for  Libelant. 

Hughes,  IMclNIicken,  Dovell  &  Ramsey,  for  Claimant  and 
Cross-Libelant. 

Neterer,  District  Judge: 

The  Steamship  "Rosalie,"  a  vessel  of  318.51  gross  tonnage, 
bound  from  Bellingham  to  Seattle,  at  about  5 :15  a.  m.  on 
the  8th  day  of  April,  1911,  collided  with  the  Tow  Boat  "Tilli- 
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cum,"  a  vessel  of  116  tons  and  87  feet  in  length,  while  pro- 
ceeding  from  the  Standard  Oil  Dock  in  Seattle,  to  Ballard. 
The  "Tilliciim"  had  lashed  to  her  side  a  barge,  28  feet  wide 
and  100  feet  long,  on  which  was  loaded  two  oil  tank  cars. 
The  "Rosalie"  was  owned  by  the  Inland  Navigation  Com- 
pany, a  corporation,  and  the  tow-boat  "Tillicum"  by  the 
Stimson  ]\Iill  Company.  A  libel  and  a  cross-libel  were  filed 
by  the  respective  parties  to  recover  the  damages  sustained 
to  their  respective  vessels.  A  dense  fog  prevailed  in  the  vicin- 
ity of  the  place  of  collision.  The  usual  speed  of  the  "Rosalie" 
was  about  OVo  knots  per  hour.  She  passed  West  Point 
Light-house  about  5  :05  a.  m.  At  that  time  a  very  light  fog 
prevailed,  and  the  light  at  West  Point  was  plainly  visible. 
She  was  giving  her  regular  fog  signals,  one  prolonged  blast 
of  her  whistle,  at  the  usual  intervals.  About  three  minutes 
after  ])assing  West  Point  her  lookout  reported  one  whistle 
on  the  port  bow,  which  was  also  heard  by  the  mate  then  on 
duty  in  the  pilot-house.  The  engine  was  stopped  and  the 
vessel  drifted  about  a  minute,  and  hearing  no  further  re- 
sponse to  her  whistle  she  started  ahead.  Then  another  whistle 
was  heard,  followed  by  a  danger  signal  from  the  tug-boat, 
which  was  ansAvered  by  a  like  signal  from  the  "Rosalie."  At 
this  time  the  lights  were  seen  a  short  distance  ahead.  The 
"Rosalie,"  after  giving  the  signal  to  go  ahead,  almost  in- 
stantly gave  the  order  to  reverse.  The  tug  "Tillicum"  pro- 
ceeded on  her  course  in  a  thick  fog  which  was  prevailing. 
She  gave  her  fog  signals  at  the  regular  intervals,  and  as  she 
proceeded  along  under  Magnolia  Bluff  in  the  vicinity  of  Four 
Mile  Rock  she  slowed  down  to  about  three  miles  an  hour 
and  endeavored  to  locate  her  position  by  the  echoes  from 
the  bluff.  After  proceeding  at  this  speed  for  about  five  min- 
utes, having  heard  no  whistle  from  other  vessels,  she  got  an 
echo  of  a  long  whistle  from  some  object  ahead  of  her.  She 
immediat'.'ly  stopped  her  engim^  and  drifted  until  her  next 
whistle  was  given,  when  the  echo  from  ahead  was  repeated 
and  also  a  danger  signal  immediately  followed,  and  her  en- 
gine was  thereu])on  reversed.  While  the  A^essels  were  in  this 
position,  the  collision  occurred.  At  the  time  of  the  collision, 
A  W.  Anderson  was  master  and  pilot  of  the  tug-boat.  Cap- 
tain Charlesworth  was  acting  as  lookout  from  the  pilot- 
house. The  scow's  bow  was  from  12  to  80  feet  forward  of 
the  bow  of  tlie  tug.  The  bow  of  the  tug  was  at  least  12  feet 
forward  of  the  pilot-house. 

It  is  contended  on  the  part  of  libelant  that  because  the 
tug  "Tillicum"  had  no  lookout  and  because  she  did  not  stop 
and  reverse  in  time,  and  because  she  was  carelessly  navigating, 
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she  is  liable  for  the  damage  which  was  occasioned;  while  it 
is  contended  by  the  claimant  and  cross-libelant  that  the 
"Kosalie"  was  at  fault:  First,  In  navigating  at  an  excessive 
rate  of  speed;  Second,  In  navigating  without  due  caution 
after  hearing  a  steam  vessel  forward  of  her  beam,  whose 
course  and  position  Avere  not  ascertained,  and,  Third,  in 
failing  to  give  proper  signals  svhen  it  became  apparent  that 
the  course  and  intention  of  the  vessel  approaching  was  not 
understood.  The  claimant  urges  that  while  it  did  not  have  a 
lookout  upon  the  bow  of  the  tug,  that  the  better  point  of 
observation  was  in  the  pilot-house,  and  that  even  though  the 
pilot  rules  would  ordinarily  require  the  lookout  to  be  on  the 
bow  of  the  boat,  yet  the  custom  in  the  operation  of  tug  boats 
in  and  about  the  waters  in  which  the  collision  occurred  is  for 
the  lookout  to  be  stationed  just  forward  of  the  pilot-house,  or 
in  the  pilot-house. 

It  is  immaterial  what  the  custom  in  the  operation  of  the 
boats  is,  if  the  custom  is  contrary  to  the  law.  If  a  custom 
could  obtain  over  the  law,  navigators  could  very  readily  over- 
come an  act  of  Congress  by  agreeing  upon  a  rule  and  adhering 
to  it  for  such  a  time  as  to  develop  a  custom.  Such  cannot  be 
the  law. 

"The  statement  that  it  is  not  customary  for  tugs  to 
maintain  a  more  vigilant  lookout  than  this  tug  Imd  is 
immaterial.  The  law  determines  their  duty  in  tliis  re- 
spect and  they  cannot  avoid  it  without  becoming  respon- 
sible for  the  consequences." 

fThe  (U'orgc  ^V.  ChihU,  G7  Fed.  72.) 

It  has,  in  admiralty,  long  been  the  establislied  rule  of  due 
care  that  vessels  navigating  in  a  fog  or  in  the  night-time  shall 
have  a  competent  lookout. 

"Steamers  are  required  to  have  constant  and  vigilant 
lookouts  stationed  in  ])roper  places  on  the  vessel  and 
charged  with  the  duty  for  which  lookouts  are  required, 
and  they  jnust  be  actually  employed  in  the  performance 
of  the  duty  to  which  they  are  assigned.  They  must  be 
Df^rsons  of  suitable  ex])erience,  properly  stationed  on  the 
vessel  and  actually  and  vigilantly  employed  in  the  per- 
formance of  that  duty.  Proper  lookouts  are  competent 
persons  other  than  the  master  and  helmsman,  properly 
stationed  for  that  purpose  on  the  forward  part  of  the 
vessel,  and  the  pilot-house,  in  the  night-time,  especially 
if  it  is  very  dark  and  the  view  is  obstructed,  is  not  the 
proper  place." 

(The  Of  faint,  3  Wallace,  269.) 
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A  lookout  is  a  person  who  is  specially  charged  with  the 
duty  of  ()l)S(»i'viiiii  tlie  lights,  the  sounds,  the  echoes,  or  any 
obsti-uctiou  to  navigation,  with  tliat  thoroughness  which  the 
circumstances  admit;  his  sole  duty  must  be  that  with  which 
he  is  charged,  and  he  cannot  divide  this  responsibility  Avith 
the  duties  of  master  or  those  of  any  other  person  about  the 
ship.  The  J.  C.  Ames,  121  Fed.  918;  and  it  is  the  duty  of 
the  courts  charged  with  admiralty  jurisdiction  to  give  the 
fullest  effect  to  such  duty  when  the  circumstances  are  such  as 
to  call  for  its  application,  and  every  doubt  as  to  the  perform- 
ance of  the  duty  or  the  effect  of  non-perfonnance,  should  be 
resolved  against  the  vessel  in  the  fault,  until  the  contrary  is 
shown  by  the  testimony.  The  Ariadne,  13  Wallace,  475; 
Wilders  Steamship  Co.  v.  The  Low,  112  Fed.  172;  The  Hypo- 
dame,  G  Wall.  216,  12  How.  443. 

Hule  38  of  the  General  Rules  and  regulations  prescribed 
by  the  Board  of  Supervising  Inspectors,  authorized  under 
Rev.   Stat.,  Section  4405,  provides: 

"All   passenger  and   fevvj   steamers   shall,   in   addition 

to  the  regular  pilot  on  watch,  have  one  of  the  crew  also 

on  watch  in  or  near  the  pilot-house,  and  this  rule  applies 

to  all  steamers  navigating  in  the  night-time." 

This  rule,   it   is  contended,   applies  to  the  instant  case,  and 

that  under  it  no  question  could  arise  as  to  the  sufficiency  of 

the   lookout. 

Article  20  of  the  regulations  for  preventing  collisions  upon 
harbors,  rivers  and  inland  waters,  30  Stat,  at  Large,  page 
102,  provides : 

"Nothing  in  these  rules  shall  exonerate  any  vessel  or 
the  owners  or  masters  or  crew  thereof,  from  the  conse- 
quences of  any  neglect  to  keep  a  proper  lookout,  or  the 
neglect  of  any  precaution  which  may  be  required  by  the 
ordinary   practice  of   seamen,   or   by   the   special   circum- 
stances of  the  case." 
I  do  not  think  that  it  can  be  seriously  contended  that  it 
was  intended  to  supersede  the  long  established  admiralty  rule 
re(|uiring  a  competent   lookout   and   that    he   shall    be   ]daced 
in    the   forward    ]>art   of   a    forward    moving   vessel,   and   the 
adoption  of  Art,  29  by  Congress    would    seem    to    remove    all 
doubt.     The  further  contention   that  a  person  could  see  and 
hear  better  from  the  pilot-house  because  of  its  elevated  posi- 
tion  than   from   the  bow  of  the  vessel,   I  think,   is  answered 
by  the  testimony  in  this  case,  which  shows  that  the  fog  was 
general.     If  the  testimony  should  disclose  that  the  fog  bank 
lay  near  the  water  and  that  the  pilot-house  extended  above 
the  fog,  the  contention  might  have  some  force;  but  under  the 
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testimony,  the  court  must  find  that  a  person  could  see  no 
farther  into  the  fog  tA>'elYe  or  fifteen  feet  above  the  water 
than  he  could  four  or  six  feet.  The  bow  of  the  scow  being 
sonie  distance  forward  of  the  bow  of  the  boat,  placed  the 
master  when  in  the  pilot-house  at  least  twenty-four  feet  back 
from  the  bow  of  the  scow,  and  possibly  forty-two  feet,  de- 
pending upon  the  testimony  adopted  as  correct,  and  the  court 
cannot  say  that  in  a  dense  fog  such  as  this  was,  that  the 
lookout  could  have  a  better  point  of  observation  from  the 
pilot  house  than  from  the  bow  of  the  boat.  I  think  that  in 
the  towing  of  this  scow,  the  lookout  should  have  been  sta- 
tioned as  far  forward  on  the  sailing  craft  as  possible.  The 
tug  with  its  tow  was  a  craft  capable  of  commiting  injuries 
and  its  size  or  shape  can  make  no  exception  to  the  rule 
requiring  a  lookout. 

"If  tugs  will  go  about  the  harbor  without  lookouts, 
they  may  not  expect  that  the  court  will  conjecture  nicely 
what  would  have  happened  if  the  lookout  had  been  in 
his  place  doing  his  duty  when  the  collision  occurred." 

(The  Arthur  M.  Palmer,  115  Fed.  417.) 

The  safety  of  life  and  property  requires  that  a  tug  in  tow- 
ing a  scow  in  the  manner  shown  with  the  bow  of  the  scow 
from  twelve  to  thirty  feet  forward  of  the  bow  of  the  tug,  in 
a  dense  fog,  must  have  a  lookout  stationed  farther  forward 
than  in  the  pilot-house  on  the  tug.  In  a  dense  fog  a  short 
distance  to  the  eye  or  ear  may  mean  much,  and  a  few  feet 
might  save  many  lives  or  much  property.  Courts  must,  there- 
fore, in  a  harbor  where  many  vessels  may  be  afloat,  rigidly 
enforce  the  safety  provisions  of  law  or  admiralty  rules. 

Article  Ifi  of  regulations  for  sailing  crafts  upon  inland 
waters,  30   Stat,  at  Large,  page  99,  provides: 

"A    steam   vessel    hearing   apparently    forward    of    her 

beam  the  fog  signal  of  a  vessel,  the  position  of  which  is 

not  ascertained,  shall,  so  far  as  the  circumstances  of  the 

case  admit,  stop  her  engines,  and  navigate  with  caution 

until  the  danger  of  collision  is  over." 

I  think  it  may  be  fairly  assumed  that  the  claimant,  when 

it  heard  the  echo  of  the  object  forward,  did  stop  its  engine 

and   navigate   with   caution,   but   I   am   not   prepared   to   say 

that  the  echo  was  heard  or  the  engine  stopped  and  reversed 

in  time  to  stop  the  forward  motion  of  the  tug.     The  libelant, 

upon  hearing  the  whistle,  immediately  stopped  its  engine  and 

proceeded  with  caution,  but  I  think  Avas  not  warranted,  under 

the  circumstances,  in  starting  forward  again  at  the  time  that 

it  did  without  first  locating  the  whistle  that  had  been  heard. 
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The  Hypodame,  6  Wall.,  210;  and  while  the  forward  motion 
was  only  tliree  or  four  revolutions  of  the  engine,  yet  it  was 
of  sufficient  force  to  add  to  the  nionientuni  which  the  Rosalie 
then  had  to  the  speed  that  had  been  given  prior  to  the  stop- 
ping of  the  engine,  and  the  reversing  of  the  engine  after  the 
alarm  signal  was  given  was  too  late  to  stop  the  forward 
movement  of  the  boat  prior  to  the  collision.  I  believe,  from 
the  testimony  in  this  case,  that  the  engines  of  both  crafts 
were  reversed,  but  that  they  had  not  operated  for  a  sufficient 
length  of  time  to  stop  the  forward  movement  of  either  of  the 
crafts,  and  that  both  boats  were  still  going  forward  at  the 
time  of  the  collision. 

"The  liability  for  danmge  is  upon  the  ship  or  ships 
whose  fault  causes  the  injury,  but  when,  as  in  this  case, 
a  ship  at  the  time  of  the  collision  is  in  actual  violation 
of  a  statutory  rule  intended  to  prevent  collisions,  it  is 
no  more  than  a  reasonable  presumption  that  the  fault, 
if  not  the  sole  cause,  was  at  least  a  contributing  cause 
to  the  disaster.  In  such  a  case  the  burden  rests  upon 
the  ship  to  show,  not  merely  that  her  fault  might  not 
have  been  one  of  the  causes^  or  that  it  probably  was  not, 
but  that  it  could  not  have  been." 

(The  Pennsylvania,  19  Wallace,  125). 

This  rule  applies  where  a  proper  lookout  is  not  provided. 
The  George  W.  Childs,  supra;  The  Arthur  M.  Palmer,  supra; 
MeCabe  v.  Old  Dominion  Steamship  Co.,  31  Fed.  253;  The 
Lydhiirst,  92  Fed.  681;  as  well  as  violations  of  other  recog- 
nized rules  of  navigation. 

"It  is  claimed  that  even  if  the  Selja  was  at  fault  in 
not  obeying  Rule  16,  such  fault  was  not  a  contributing 
cause  of  the  collision.  The  law  is  that  she  must  show 
not  only  that  probably  her  fault  did  not  contribute  to 
the  disaster,  but  that  it  could  not  have  done  so." 

(The  Beaver,  197  Fed.  866). 

Both  of  tliese  vessels  were  moving  vessels.  I  think  both 
were  at  fault.  The  "Tillicum"  did  not  have  a  proper  lookout, 
and  the  "Rosalie"  did  not  navigate  with  due  caution  after 
hearing  a  steam  vessel  forward  of  her  beam.  Both  vessels 
having  violated  recognized  rules  of  navigation,  and  not  having 
shown  that  such  fact  did  not  contribute  to  the  disaster,  must 
be  lield  to  have  contributed  to  the  collision. 

The  danmge  to  the  "Rosalie"  is  shown  to  be  |5116.12;  to 
the  "Tillicum"  and  scow,  |597,30,  a  total  loss  of  |5713.42, 
which  should  be  equally  divided.     A  decree  may  be  presented 
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for  libelant  in  the  sum  of  |285G.71;  each  party  to  pay  one- 
half  the  costs. 

Jeremiah  Neterer,  Judge. 

Endorsed :  Filed  in  the  U.  S  District  Court,  Western  Dist. 
of  Washington,  Northern  Division.  Oct.  22,  1914.  Frank  L. 
Crosby,  Clerk.     By  E.  M.  L.,  Deputy. 


United  States  District  Court,  Western  District  of  Washington, 

Northern  Division. 

The  Inland  Navigation  Company,  a  corporation. 

Libelant, 
us. 
Thl  Tow  Boat  "Tillicum",  her  engines,  boilers,  !-No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation, 

Claimant  and  Cross-Libelant. 

Final  Decree. 

This  cause  having  been  duly  referred  to  a  Commissioner; 
and  the  testimony  taken  by  him  returned  into  Court,  and 
argument  had  thereon ;  and  the  Court,  after  due  deliberation, 
having  filed  its  memorandum  decision  on  October  22d,  1914, 
in  which  the  Court  found  and  now  finds  that  both  parties 
were  at  fault  and  the  damages  to  the  "Rosalie"  were  shown 
to  be  1511(1.12,  and  to  the  "Tillicum"  and  scow  .f597.30,  a 
total  loss  of  15713.42,  which  should  be  equally  divided,  and 
a  decree  presented  for  libelant  in  the  sum  of  |2856.71,  each 
party  to  pay  one-half  of  the  costs; 

Now,  Therefore,  it  is  hereby  Ordered,  Adjudged  and 
Decreed  that  the  libelant,  Inland  Navigation  Company,  a 
corporation,  have  and  recover  of  and  from  the  Stimson  Mill 
Company,  a  corporation,  and  from  C.  D.  Stimson  and  Thomas 
D.  Stimson,  sureties  on  the  stipulation  filed  herein  for  the 
release  of  the  respondent  vessel,  the  said  sum  of  |2856.71, 
together  with  such  costs,  if  any,  as  the  libelant  shall  have 
been  found  to  have  lawfully  taxed  in  excess  of  one-half  of 
the  entire  cost  of  this  cause,  when  the  same  shall  have  been 
taxed;  and 

It  Ls  Further  Ordered  that  unless  an  appeal  be  taken 
from  this  decree  within  the  time  limited  by  the  rules  and 
practice  of  this  court,  and  unless  the  said  Stimson  Mill  Com- 
pany, a  corporation,  and  the  said  C.  D.  Stimson  and  Thomas 
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D.  Stimson,  stijuilators  on  the  release  bond  of  the  said  Tug 
"Tillicuni"  given  herein,  do  cause  the  engagement  of  their 
said  stipulation  to  be  performed  within  the  time  provided  by 
law  and  the  rules  of  this  court,  or  on  the  first  day  of  jurisdic- 
tion thereafter,  that  the  said  stipulators  shall  show  cause 
why  execution  should  not  issue  against  them,  their  lands, 
goods,  and  chattels  for  the  amount  of  this  decree,  according 
to  their  said  stipulation. 

Ordered  and  Decreed  this  26th  day  of  October,  1914. 

Jeremiah  Neterer, 
United  States  District  Judge. 
Approved  as  to  form : 

E.  C.  H., 

Proctors  for  Claimant  and  Cross-libelant. 

Endorsed :  Final  Decree.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division.  Oct.  26, 
1914.     Frank  L.   Crosby,  Clerk.     By  Ed.   M.  Lakin,   Deputy. 


In  the  District  Court  of  the  United   States  for  the  Western 
District  of  Washington,  Northern   Division. 

The  Inland  Navigation  Company,  a  corporation, 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  !-No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

In  Admiralty. 

Memorandum    of    Claimant    and    Cross-TAhcl ant's    Costs    and 

Dishursements. 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  will  please  tax  the  following  costs  and  disbursements 
in  favor  of  the  claimant  and  cross-libelant,  Stimson  Mill  Com- 
pany, and  against  the  libelant,  The  Inland  Navigation  Com- 
pany, a  corporation,  viz : 

Clerk's    fees    |  14.10 

Marshal's   fees   5.12 

United  States  Commissioner's  fees 53.50 

Proctor's  fees  20.00 
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Witness  fees : 

E.  W.  Charlesworth,  3  days  &  mileage 9.60 

A.  W.  Anderson,  2     "     "  "     6.40 

W.  A.  Rause,  1  day    "  "     3.20 

E.  T.  Connell,  1     "     "  "     3.20 

Hans  Nederlie,  1     "     "  "     3.20 

Andrew  M.  McKay,  2  days "  "     6.40 

N.   H.   Jacoby,  1  day    "  "     3.20 

Fred    McFarland,  1     "     "  "     3.20 

Matthew H.Sandstrom,  1     "     "  "     3.20 

John  L.   Hubbard,  1     "     "  "     3.20 

Charles  Redmond,  1     "     "  "     3.20 

Charles    Martin,  1     "     "  "     3.20 

R.   A.   Turner,  1     "     "  "     3.20 

L.  E.  Smith,  1     "     "  "     3.20 

J.   C.   Ackles,  1     "     "  "     3.20 

I.  H.  Biggs,  1     "     "  "     3.20     I  64.00 


1156.72 
Hughes,   McMicken,   Dovell  &   Ramsey, 
Proctors  for  Claimant  and  Cross-Libelant. 

United   States  of  America,       ] 

Western  District  of  Washington.] 

H.  J.  Ramsey,  being  duly  sworn,  deposes  and  says:  That 
he  is  one  of  the  Proctors  for  Claimant  and  Cross-Libelant 
in  the  above  entitled  cause;  and  as  such  has  knowledge  of 
the  facts  herein  set  forth ;  that  the  items  in  the  above  memo- 
randum contained  are  correct  to  the  best  of  this  deponent's 
knowledge  and  belief,  and  that  the  said  disbursements  have 
been  necessarily^  incurred  in  the  said  cause  and  that  the 
services  charged  herein  have  been  actually  and  necessarily 
performed    as    herein    stated. 

H.  J.  Ramsey. 

Subscribed  and  sworn  to  before  me  this  24th  dav  of 
October,  A.   D.  1914. 

[seal]  John  P.  Garvin, 

Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Seattle. 

Copy  of  within  Cost  Bill  received,  and  due  service  of  same 
acknowledged  this  26th  day  of  October,  1914. 

Bronson  &  Robinson, 
Proctors  for  Libelmit. 
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Endorsed :  Meniorandum  of  Claimant  and  Cross-Libelant's 
Costs  and  Disbursements.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washinjjton,  Northern  Division.  Oct.  20, 
11)14.     Frank  L.  Crosby,  Clerk.     P»y  E.  M.  L.,  Deputy. 


United  States  of  America. 

District  Court  of  the  United  States,  Ninth  Circuit,  Western 

District  of  W^ashington. 

The  Inland  Navigation  Company,  a  corporation," 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum/'  [No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation, 

Claimant  and  Cross-Libelant. 

Memm'andum  of  Costs  and  Disburse nients  to  Be  Taxed 
Against  Claimant. 

Disbursements. 

Amount    Amount 
Claimed    Allowed 

Clerk's  Fees |  22.00     |  22.00 

Marshal's  Fees  2.50  2.50 

Attorney's  Fees  20.00  20.00 

Commissioner's  Fees  48.50  48.50 

Witness  Fees: 

L.  Bougojard,  vSeattle,  Wu.,  1  day,  2  miles     3.20  3.20 

A.  Hanson,  Seattle,  Wn "           "             3.20  3.20 

W.  L.  Kinsey,  Seattle,  Wn.,     "           "             3.20  3.20 

Harry   Gates,   Seattle,   Wn.,     "           "             3.20  3.20 
H.  M.  Hendrickson,  Seattle, 

Wn "           «             3.20  3.20 

Joshua  Green,  Seattle,  Wn.,     "           "             3.20  3.20 

James  Fowler,  Seattle,  Wn.,     "           "             3.20  3.20 
C.  H.  J.  Stoltenberg,  Seattle, 

Wn "           "             3.20  3.20 

Frank  Walker,  Seattle,  Wn.,     "           "             3.20  3.20 
David    Hollywood,    Seattle, 

Wn "           "             3.20  3.20 


Total    1125.00 

Taxed  October,  1914. 

Clerk. 
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United  States  of  America,       1 

Iss. 
Western  District  of  Washington.] 

J.  S.  Robinson,  being  duly  sworn,  deposes  and  says :  That 
he  is  the  Proctor  for  the  Libelant  in  the  above  entitled  cause; 
and  as  such  has  knowledge  of  the  facts  herein  set  forth; 
that  the  items  in  the  above  memorandum  contained  are  cor- 
rect to  the  best  of  this  deponent's  knowledge  and  belief,  and 
that  the  said  disbursements  have  been  necessarily  incurred  in 
the  said  cause  and  that  the  services  charged  herein  have  been 
actually  and  necessarily  i^erformed  as  herein  stated. 

J.  S.  Robinson. 

Subscribed  and  sworn  to  before  me,  this  23d  day  of  October, 
1914. 

W.  L.  Grill, 
Notary  Public  in  and  for  the  State  of  Washington, 

residing  at  Seattle,  King  County,  Therein. 

To  Hughes,  McMicken,  Dovell  &  Ramsey, 

Proctors  for  Claimant  and  Cross-Libelant, 
Seattle,  Washington. 

You  will  please  take  notice  that  on  Monday,  the day 

of  October,  1914,  at  the  hour  of o'clock  M.,  appli- 
cation will  be  made  to  the  Clerk  of  said  Court  to  have  the  with- 
in memorandum  of  costs  and  disbursements  taxed  pursuant  to 
the  rule  of  said  Court,  in  such  case  made  and  provided. 

Bronson  &  Robinson, 

Proctors  for  Libelant. 

Due  service  of  the  within  and  foregoing  Memorandum  of 
Costs  and  Disbursements  and  notice  of  the  taxation  thereof  by 
the  receipt  of  a  true  copy  thereof,  hereby  is  admitted  in  behalf 
of  all  parties  entitled  to  such  service  bv  the  Rules  of  Court,  this 
Oct.  23,  1914. 

Hughes,  McMicken,  Dovell  &  Ramsey, 
Proctors  for  Claimant  and  Cross-Libelant. 


Endorsed :  Memorandum  of  Costs  and  Disbursements. 
Filed  in  the  IT.  S.  District  Court,  Western  Dist.  of  Wash- 
ington, Northern  Division.  Oct.  26,  1914.  Frank  L.  Crosby, 
Clerk.     By  Ed.  M.  Lakin,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,   Northern  Division. 

In  Admiralty. 

Thk  Inland  Navigation  Company,  a  corporation, 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum'',  her  engines,  boilers,  |-No.  4730 

etc.,  Kespondent, 

Stimson  Mill  Company,  a  corporation^ 

Claimant  and  Cross-Libelant. 

Notice  of  Appeal, 

To  the  Clerk  of  the  above  entitled  Court,  and  to  the  above 
named   Libelant,   The   Inland   Navigation   Company,   a  cor- 
poration, and  to  Bronson  &  Robinson,  its  Proctors : 
Comes    now    the    Stimson    Mill    Company,    a    corporation, 
claimant  and  cross-libelant    herein,  and    hereby    appeals    to 
the  United   States   Circuit   Court   of  Appeals   for   the   Ninth 
Circuit,  from  the  judgment  and  decree,  and  the  whole  thereof, 
rendered  and  entered  in  the  above  entitled  cause  on  the  26th 
day  of  October,  1914. 

Dated  this  22d  day  of  April,  1915. 

Hughes,  McMicken,  Dovell  &  Ramsey, 
Proctors  for  ^tiinsou  Mill  Company, 

Chiinidiit  d   Cross  Libelant. 

Endorsed:  Notice  of  Appeal.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division.  Apr. 
22,  1915.     Frank  L.  Crosby,  Clerk.     By  E.  M.  Lakin,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,   Northern   Division. 

In  Admiralty. 

The  Inland  Navigation  Company,  a  corporation,' 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  J^No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation, 

Claimant  and  Cross-Libelant. 

Acceptance  of  Serv^ice. 

The    Inland    Navigation    Company,    libelant    herein,    hereby 
acknowledges   due   and   proper   service   of   the   claimant   and 
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cross-libelant's  notice  of  appeal  in  the  above  entitled  matter 
this  22(1  da}'  of  April,  after  the  filing  of  the  original  of  said 
notice  of  appeal  in  the  office  of  the  clerk  of  the  District 
Court  of  the  United  States  for  the  Western  District  of 
Washington,   Northern   Division, 

Bronson,  Robinson  &  Jones, 
Proctors  for  said  Libelant. 

Endorsed:  Acceptance  of  Service.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. Apr.  22,  1915.  P>ank  L.  Crosby,  Clerk.  By  E.  M. 
Lakin,  Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,  Northern  Division. 

In  Admiralty. 

The  Inland  Navigation  Company,  a  corporation," 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum'',  her  engines,  boilers,  [-No.  4730 

etc.,  Respondent, 

Stimson  Mill  Company,  a  corporation, 

Claimant  and  Cross-Libelant. 

Order  Allowing  Appeal. 

On  motion  for  the  proctors  for  the  claimant  and  cross 
libelant  herein,  it  appearing  to  the  Court  that  a  notice  of 
appeal  from  the  judgment  and  decree  of  the  Court  herein 
having  been  duly  filed,  it  is  hereby  Ordered  that  the  said 
appeal  be  and  it  is  hereby  allowed. 

Done  in  open  Court  this  22d  day  of  April,  A.  D.  1915. 

Jeremiah  Neterer,  Judge. 

,  Endorsed :      Order   Allowing  Appeal.      Filed   in  the   U.    S. 

District    Court,     Western     Dist.     of    Washington,  Northern 

Division.     Apr.  22,  1915.     Frank  L.  Crosby,  Clerk.  By  Ed.  M. 
Lakin,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,  Northern   Division. 

In  Admiralty. 

Thk  Inland  Navigation  Company,  a  corporation,' 

Libelant, 
vs. 
Thk  Tow  Boat  "Tillicum",  her  engines,  koilers,  J-No.  4730 

etc.,  Respondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

Bond  for  Costs  on  Appeal. 

Know   All   Men   by   These   Presents : 

That  we,  the  Stimson  Mill  Companj,  a  corporation,  claim- 
ant and  cross  libelant  in  the  above  entitled  cause,  as  prin- 
cipal, and  J.  F.  Ives  and  Thos.  D.  Stimson,  as  sureties,  are 
held  and  firmly  bound  unto  The  Inland  Navigation  Company, 
a  corporation,  libelant  herein,  in  the  sum  of  Two  Hundred 
Fifty  (1250.00)  Dollars,  to  be  paid  to  the  said  obligee,  to 
which  payment,  well  and  truly  to  be  made,  we  hereby  bind 
ourselves,  our  heirs,  successors,  administrators  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Signed,  sealed  and  dated  at  Seattle  this  22nd  day  of  April, 
A.  D.  1915. 

THE  CONDITION  OF  THIS  OBLIGATION   IS  SUCH   THAT 

Whereas,  on  the  26th  day  of  October,  1914,  at  a  District 
Court  of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division,  in  the  above  entitled  cause, 
a  decree  was  entered  against  the  above  named  claimant  and 
cross  libelant  and  its  stipulators,  from  which  decree  the  said 
claimant  and  cross  libelant  has  taken  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth   Circuit; 

Now,  Therefore,  if  the  said  claimant  and  cross  libelant, 
as  such  appellant,  shall  prosecute  its  appeal  to  effect,  and 
pay  the  costs  if  the  appeal  is  not  sustained,  then  this  obli- 
gation shall  be  void,  otherwise  to  be  and  remain  in  full 
force  and  effect,  and  execution  issue  thereon  for  the  amount 
of  said  costs,  not  exceeding  Two  Hundred  Fifty  (|250.00) 
Dollars,  at  the  instance  of  any  person  interested  as  aforesaid. 

Stimson  Mill  Company, 
Claimant  and  Cross  JAhelant. 
By  Hughes,  :McMicken,  Dovell  &  Ramsey, 

Its  Proctors. 
J.  F.  Ives. 
Thos,  D.  Stimson, 
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United   States  of  America,       ] 

[ss. 
Western  District  of  Washington.] 

J.  F.  Ives  and  Thos.  D.  Stimson,  being  duly  sworn,  deposes 
and  says  each  for  himself,  that  he  is  a  resident  of  the 
Western  District  of  Washington,  Northern  Division,  that 
he  is  worth  the  sum  of  Two  Hundred  Fifty  Dollars 
(1250.00),  over  and  above  all  his  just  debts  and  liabilities. 

J.  F.  IVES^ 
Thos.  D.  Stimson. 

Subscribed  and  sworn  to  before  me  this  22nd  day  of  April, 
1915. 

[seal]  E.  B.   Bryner, 

Notary  Public  in  and  for  the  State  of 

Washington,   residing   at   Seattle. 

The  within  and  foregoing  bond  for  costs  on  appeal  herein 
is   hereby   approved. 

Dated  at  Seattle,  Washington,  this  22  day  of  April,  1915. 

Jeremiah  Neterer,  Judge. 

The    Inland   Navigation    Company,    a   corporation,    libelant 
herein,   hereby   waives   notice   of   the   filing   of   the   foregoing 
bond  and  assents  to  the  sufficiency  of  the  sureties  thereon. 
Dated,  April  22,  1915. 

Bronson,  Eobinson  &  Jones, 

Proctors  for  said  Libelant. 

Endorsed:  Bond  for  Costs  on  Appeal.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern 
Division.  Apr.  22,  1915.  Frank  L.  Crosby,  Clerk.  By  Ed.  M. 
Lakin,  Deputy. 


In  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 
In  Admiralty. 

Stimson  Mill  Company,  a  corporation,  '] 

Appellant,  | 

vs.  }-No 

The  Inland  Navigation  Company,  a  corporation,! 

Appellee.] 

Citation  on  Appeal. 
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The  United  States  of  America,    ] 
Western  District  of  Washington,  f-ss. 
Northern  Division.  J 

The  President  of  the  United  States  of  America  to  The  Inland 
Navigation  Company,  a  corporation,  appellee  herein, 
Greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  United  States  Circuit  Court  of  Appeals  to  be  holden  at 
the  City  of  San  Francisco,  California,  in  and  for  the  Ninth 
Circuit,  within  thirty  (30)  days  from  the  date  hereof,  pur- 
suant to  an  appeal  of  the  appellant  herein,  from  a  decree  of 
the  United  States  District  Court  for  the  Western  District 
of  Washinoton,  Northern  Division,  in  a  certain  cause  in 
admiralty,  wherein  The  Inland  Navigation  Company,  a  cor- 
poration, is  libelant,  and  The  Tow  Boat  "Tillicum",  her 
engines,  boilers,  etc.,  respondent,  and  Stimson  Mill  Company, 
a  corporation,  claimant  and  cross  libelant,  to  show  cause, 
if  any  you  have,  why  the  decree  rendered  against  the  claimant 
and  cross  libelant  in  said  cause^  as  in  said  decree  mentioned, 
should  not  be  corrected  and  why  speedy  justice  should  not 
be  shown  the  parties  in  that  behalf. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice 
of  the  United  States,  the  22d  day  of  April,  1915,  and  the 
Independence  of  the  United  States  the  One  Hundredth  and 
Thirty-ninth. 

[dist.  court  seal]  Jeremiah  IV^eterer, 

Judge  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington^  Northern  Division. 

Endorsed :  Citation  on  Appeal.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division.  Apr. 
22,  1915.     Frank  L.  Crosby,  Clerk.     By  E.  M.  Lakin,  Deputy. 


In  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 
In  Admiralty. 

Stimson  Mill  Company,  a  corporation. 

Appellant, 
vs. 
The  Inland  Navigation  Company,  a  corporation. 

Appellee. 
Admission  of  Service. 

The   appellee   herein.   The    Inland   Navigation   Company,   a 
corporation,  admits  service  this  22nd   day  of  April,  1915,  of 


No. 


208  Stimson  Mill  Company  vs. 

citation    issued    this    date    in    the    above    entitled   cause,    and 
waives  all  irregularities,  if  any,  in  the  manner  of  service. 

Bronson,  Robinson  &  Jones, 
Proctors  for  The  Inland  Navigation  Company,  Appellee. 

Endorsed :  Admission  of  Service.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern 
Division.  May  10,  1915.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
I.,  Dejuity. 


In  the  District  Court  of  the  ITnited   States  for  the  Western 
District  of  Washington,  Northern   Division. 

The  Inland  Navigation  Company,  a  corporation,] 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  j-No.  4730 

etc.,  Eespondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

Assignments   of  Error. 

Now  comes  the  Stimson  Mill  Company,  a  corporation, 
Claimant  of  the  above  named  Tow  Boat  "Tillicum",  her 
engines,  boilers,  etc.,  and  Cross-Libelant,  and  by  its  proctors, 
Hughes,  McMicken,  Dovell  &  Ramsey,  shows  that  in  the 
records  and  proceedings  in  said  cause  and  in  the  final  decree 
entered  therein  there  is  manifest  error  in  the  following 
particulars : 

First. — The  court  erred  in  holding  that  the  Tow  Boat 
"Tillicum"  was  at  fault  for  not  having  an  additional  lookout 
stationed  at  her  bow. 

Second. — The  court  erred  in  holding  that  the  lookout 
maintained  by  the  Tow  Boat  "Tillicum"  in  her  pilot  house 
was  not  a  proper  and  sufficient  lookout. 

Third. — The  court  erred  in  holding  that  the  Tow  Boat 
"Tillicum"  and  her  barge  had  not  overcome  their  forward 
motion  at  and  prior  to  the  collision  of  the  "Rosalie"  there- 
with. 

Fourth. — The  court  erred  in  holding  that  the  Tow  Boat 
"Tillicum"  and  her  barge  were  not  making  sternway  at  the 
time  of  the  collision. 

Fifth. — The  court  erred  in  holding  that  the  failure  of  the 
"Tillicum"  to  maintain  a  lookout  at  her  bow  was  a  fault 
contributing  to  the  collision. 

Sixth. — The  court  erred  in  holding  that  the  improper 
navigation  of  the  steamship  "Rosalie"  was  not  the  sole  cause 
of  said  collision. 
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Seventh. — The  court  orred  in  refusing  to  hold  that  the 
burden  of  ]>roof  was  upon  the  "Rosalie''  to  show  that  her 
fault  was  not  the  sole  cause  of  said  collision. 

Eighth. — The  court  erred  in  finding  and  decreeing  that 
damages  should  be  divided. 

Ninth.— The  court  erred  in  finding  the  damages  sustained 
by  the  "Kosalie"  were  grossly  in  excess  of  her  actual  damage. 

Tenth. — The  court  erred  in  refusing  to  award  to  the 
Cross-Libelant  its  full  danuiges  and  costs. 

Hughes,  McMicken,   Dovell  &  Ramsey, 

Proctors  for  Appellant. 

Copy  of  within  Assignments  of  Error  received,  and  due 
service  of  same  acknowledged  this  4th  day  of  June,  1915. 

Bronson,  Eobinson  &  Jones, 

Proctors  for  Libelant. 

( Endorsed  : )  Assignments  of  Error.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision. June  7,  1915.  Frank  L  .Crosby,  Clerk.  By  E.  M.  L., 
Deputy. 


In  the  District  Court  of  the  United  States  for  the  Western 

District  of  Washington,   Northern   Division. 

In  Admiralty. 

The  Inland  Navigation  Company,  a  corporation," 

Libelant, 
vs. 
The  Tow  Boat  "Tillicum",  her  engines,  boilers,  !-No.  4730 

etc..  Respondent, 

Stimson  Mill  Company,  a  corporation. 

Claimant  and  Cross-Libelant. 

Stipulation  as  to  Record. 

It  is  Hereby  Stipulated,  between  the  parties  hereto,  that 
the  apostles  on  a])])eal  herein  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  shall  include  the  following: 
Libel,  filed  October  5,  1911; 

Claim  of  Stimson  INIill  Co.,  filed  October  0,  1911; 
Bond  to  United   States  Marshal   for  release  of  vessel, 

filed  October  fl,  1911; 
Answer  and  Cross-libel,  filed  April  13,  1912; 
Claim  by  President  of  owner,  filed  April  16,  1912; 
Bond  to  ol>tain  release  of  vessel  arrested  under  cross- 
libel,  filed  April  16,  1912; 
Answer  to  cross-libel,  filed  January  24,  1913; 


! 
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Order  of  reference,  filed  December  30,  1912; 

Testimony,  with  certificate,  filed  August  18,  1914; 

Motion  for  leave  to  take  further  testimony,  filed  Sep- 
tember 2,   1914; 

Order  granting  leave  to  take  further  testimony,  filed 
September  8,  1914; 

Further  testimony,  with  certificate,  filed  Sept.  17,  1914, 

Claimant's  Exhibits  ''V\  ''2",  "3",  "4",  "5",  "6",  and 

Libelant's  Exhibits  "A",  "B"  and  "C" ; 

Stipulation    as   to   Claimant's   Exhibits    "1"    and   "6", 

filed  June  7th,  1915; 
Order    as    to    Claimant's    Exhibits  "1"   and  "0",  filed 

June  7th,   1915; 
Opinion,  filed  October  22,  1914; 
Decree,  filed  October  2G,  1914; 
Memorandum  of  costs  of  claimant  and  cross-libelant, 

filed  October  26,  1914; 
Memorandum    of   costs   of    libelant,    filed    October   20, 

1914; 
Notice  of  appeal,  filed  April  22,   1915; 
Acceptance  of  service  of  notice  of  appeal,  filed  April 

22,  1915; 
Order  allowing  appeal,   filed  April  22,   1915; 
Bond  for  costs  on  appeal^  filed  April  22,  1915; 
Citation  on  appeal,  filed  April  22,  1915; 
Admission  of  service  of  citation,  filed  May  10,  1915; 
Assignment  of  Errors,  filed  June  7,  1915; 
This  Stipulation,  filed  June  7th,  1915; 
which    comprise    all    the    papers,    exhibits,    depositions    and 
other  proceedings  which  are  necessary  to  the  hearing  of  said 
cause  upon  appeal  herein  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that  no  other  paper  or 
proceeding  than  those  above  mentioned  need  be  included  by 
the  Clerk  of  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  in  making  up  the 
said  apostles  on  appeal  herein. 
Dated:     June  7,  1915. 

Hughes,  McMicken,   Dovell  &  Ramsey, 

Proctors  for  Appellant. 
Bronson,  Robinson  &  Jones, 

Proctors  for  Appellee. 

Endorsed:  Filed  in  the  U.  S,  District  Court,  Western 
Dist.  of  Washington,  Northern  Division.  June  7,  1915. 
Frank  I..  Crosby,  Clerk,  by  E.  M.  L.,  Deputy. 
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lu  the  District  Court  of  tlie  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

The  Inland  Navigation  Company^  a  corporation/ 

Libellant, 
vs. 
The  Tow  Boat  "Tillicum/^  her  engines^  boilers,  j^No.  4730 

etc.,  Respondent, 

Stimson  Mill  Company^  a  corporation^ 

Claimant  and  Cross-Libellant. 

Certificate  of  Clerk  U.  ^.  District  Court  to  Apostles,  Etc. 

United  States  of  America,       1 

yss. 
Western  District  of  Washington,  J 

I,  Frank  L.  Crosby^  Clerk  of  the  United  States  District 
Court,  for  the  Western  District  of  Washington,  do  hereby  certi- 
fy the  foregoing  210  pages,  nund)ered  from  1  to  210,  inclusive, 
to  be  a  full,  true,  correct  and  complete  copy  of  so  much  of  the 
record,  papers  and  other  proceedings  in  the  above  and  fore- 
going entitled  cause,  as  are  necessary  to  the  hearing  of  said 
cause  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  as  is  called  for  by  counsel  of  record  herein, 
as  the  same  remain  of  record  and  on  file  in  the  office  of  the 
Clerk  of  said  District  Court,  and  that  the  same  constitutes  the 
record  on  appeal  to  the  said  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington. 

I  further  certify  the  following  to  be  a  full,  true  and  correct 
statement  of  all  expenses,  costs,  fees  and  charges  incurred  and 
paid  in  my  office  by  or  on  behalf  of  the  claimant  and  appellant 
for  making  record,  certificate  or  return  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  the  above 
entitled  cause,  to-wit: 

Clerk's  Fee  (Sec.  828  R.  S.  U.  S.)   for  making  record, 

certificate  of  return,  GOO  folios  at  15c |  99.00 

Certificate  of  Clerk  to  transcript  of  record,  4  folios  at 

15c  60 

Seal  to  said  Certificate 20 

Certificate  of  ('lerk  to  Original  Exhibits,  3  folios  at  15c 45 

Seal  to  said  Certificate 20 

Statement  of  cost  of  printing  said  transcript  of  record, 
collected  and   ])aid 219.00 


Total   1319.45 
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I  hereby  certify  that  the  above  cost  for  preparing  and  certify- 
ing- record,  anioimtini>'  to  |31J).45,  has  been  paid  to  nie  by  Messrs. 
Hughes,  Mc^Micken,  Dovell  &  Kanisey,  Proctors  for  Claimant 
and  Appellant. 

I  further  certify  that  I  hereto  attach  and  herewith  transmit 
the  original  citation  issued  in  this  cause. 

In  Witness  Whereof,  I  have  hereto  set  my  hand  and  affixed 
the  seal  of  said  District  Court  at  Seattle,  in  said  District,  this 
18th  day  of  June,  1915. 

FRANK  L.  CROSBY, 

(Seal)  Clerk  United  States  District  Court. 
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IN  THE 

llntoi  ^tat^a  Qltrrmt  OInurt  nf  App^ala 

FOR  THE  NINTH  CIRCUIT 


STIMSON   MILL  COMPANY,  a  corporation,  Claimant  of  the 

Tow  Boat  "Tillicum,"  her  Engines,  Boilers,  Tackle,  Apparel 

and  Furniture, 

Appellant, 


vs. 


THE  INLAND  NAVIGATION  COMPANY,  a  corporation, 
Claimant  of  the  Steamer  "RosaUe,"  her  Tackle,  Apparel  and 
Furniture, 

__^ Appellee. 


Upon  Appeal  from   the  United   States   District  Court 

for  the  Western  District  of  Washington, 

Northern  Division. 


BRIEF  AND  ARGUMENT  OF  APPELLANT 
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No.  2616 

IN  THE 

llnttpji  €>tatp0  Qltrrutt  Qlnurt  nf  Apprala 

FOR  THE  NINTH   CIRCUIT 


STIMSON   MILL   COMPANY,  a  corporation,  Claimant  of  the 

Tow  Boat  "Tillicum,"  her  Engines,  Boilers,  Tackle,  Apparel 

and  Furniture, 

Appellant, 


vs. 


THE     INLAND     NAVIGATION    COMPANY,    a    corporation, 

Claimant  of  the  Steamer  "Rosalie,"  her  Tackle,  Apparel  and 

Furniture, 

Appellee. 


Upon  Appeal  from  the  United   States  District  Court 

for  the  Western  District  of  Washington, 

Northern  Division. 


BRIEF  AND  ARGUMENT  OF  APPELLANT 


STATEMENT. 

This  controversy  arises  upon  the  libel  of  The  In- 
land Navigation  Company,  owner  of  the  steamship 
''Rosalie,"  against  the  tug  "Tillicum,"  and  upon 
the  cross-libel  of  the  Stimson  Mill  Company  as  owner 
of  the  tug,  growing  out  of  a  collision  which  occurred 


about  a  mile  southeast  of  West  Point  lighthouse  be- 
tween the  steamship  "Eosalie"  and  a  barge  which 
was  towed  on  the  port  side  of  the  tug  "Tillicum"  in 
the  early  morning  of  April  8,  1911,  and  while  a  thick 
fog  prevailed  in  the  vicinity  of  the  place  of  colli- 
sion. 

The  "Rosalie,"  a  freight  and  passenger  boat  ply- 
ing between  the  ports  of  Bellingham  and  Seattle, 
was  making  her  regular  night  trip  southward  from 
Bellingham  to  Seattle.  Her  usual  speed  while  mak- 
ing this  trip  is  about  nine  and  one-half  knots  per 
hour  (Apostles,  pp.  41,  42,  43).  She  passed  West 
Point  light  at  5 :05  A.  M.  (Apostles,  pp.  32,  39.)  At 
that  time  a  haze  or  very  light  fog  was  prevailing 
and  the  light  at  West  Point  was  visible.  She  claims 
to  have  been  giving  her  regular  fog  signal,  one  pro- 
longed blast  of  her  whistle,  at  the  usual  intervals. 
About  three  minutes  after  passing  West  Point  light 
her  lookout  reported  one  whistle  on  the  port  bow 
(Apostles,  p.  19),  which  was  also  heard  by  the  mate 
then  on  duty  in  the  pilot  house  (Apostles,  p.  33). 
About  a  minute  later  another  single  whistle  was 
heard  and  reported  as  coming  from  the  same  direc- 
tion (Apostles,  pp.  19,  33).  After  the  usual  interval 
of  about  a  minute  another  whistle  was  heard  ahead, 
this  time  the  fog  whistle  of  a  tugboat  with  a  tow 
(one  long  and  two  short  blasts),  followed  by  a  dan- 
ger signal  from  the  tugboat,  which  was  answered 
by  a  like  signal  from  the  "Rosalie"  (Apostles,  pp. 
26,  33).  At  this  time  lights  were  seen  a  short  dis- 
tance ahead,  and  the  bow  of  the  "Rosalie"  came  in 


collision  with  the  bow  of  the  barge  lashed  to  the 
port  side  of  the  tug  "Tilliciim."  According  to  the 
clock  in  the  pilot  house  of  the  ''Rosalie,"  this  colli- 
sion occurred  at  5 :10  A.  M.,  five  minutes  after  pass- 
ing West  Point  light  (Apostles,  p.  33) ;  and  accord- 
ing to  the  testimony  of  Captain  Hanson,  the  mate  of 
the  "Rosalie,"  the  place  of  collision  was  about  three- 
quarters  of  a  mile  southeast  of  West  Point  light 
(Apostles,  p.  32). 

The  tug  ''Tillicum"  left  the  Standard  Oil  Dock 
at  the  port  of  Seattle  at  4:15  A.  M.  of  said  day,  with 
Barge  No.  8  made  fast  on  her  port  side,  the  barge 
being  loaded  with  two  oil  tank  cars  (Apostles,  pp. 
82,  92).  This  barge  was  28  feet  wide  and  100  feet 
long,  and  was  so  loaded  as  to  be  higher  in  front.  The 
cars  were  lashed  upon  tracks  on  the  barge,  one  in 
front  of  the  other.  The  tugboat  proceeded  on  her 
usual  course  towards  Marysville.  A  thick  fog  pre- 
vailing, she  gave  her  fog  signals  at  regular  inter- 
vals. As  she  proceeded  along  under  Magnolia  Bluff 
and  near  the  vicinity  of  Four-Mile  Rock,  she  slowed 
down  to  about  three  miles  an  hour,  for  the  purpose 
of  locating  her  position  by  the  echoes  from  the  bluff, 
so  that  she  might  know  when  to  change  her  course 
to  pass  West  Point  light  (Apostles,  pp.  83,  94). 
Pilot  Anderson  w^as  on  duty,  navigating  the  tug- 
boat, and  Captain  Charlesworth  was  in  the  pilot 
house  acting  as  lookout.  After  proceeding  at  this 
speed  for  about  five  minutes,  having  heard  no  whis- 
tle from  any  other  vessel,  she  got  an  echo  of  her 
own  whistle  from  some  object  ahead  of  her.     She 


immediately  stopped  her  engine  and  drifted  until 
the  next  whistle  was  given,  when  the  echo  from 
ahead  was  repeated  and  at  about  the  same  time  the 
lights  of  the  "Rosalie"  appeared  a  short  distance 
ahead.  She  thereupon  reversed  full  speed  astern, 
and  immediately  gave  the  danger  signal,  as  provided 
by  Rule  3,  Article  18,  of  the  Pilot  Rules,  followed  by 
three  whistles  to  give  information  that  she  was 
going  full  speed  astern,  and  her  danger  signal  was 
answered  by  a  danger  signal  from  the  "Rosalie" 
(Apostles,  pp.  84-86).  A  collision  followed,  and 
damages  were  suffered  both  by  the  "Rosalie"  and 
the  barge.  Each  is  seeking  in  this  proceeding  to  re- 
cover from  the  other  the  damages  suffered  by  it. 

According  to  the  clock  of  the  "Tillicum"  the  col- 
lision occurred  at  5:15  A.  M.  (Apostles,  p.  91),  and 
its  officers  estimate  the  place  of  collision  at  about  a 
mile  to  a  mile  and  a  quarter  southeast  of  West  Point 
light  (Apostles,  pp.  107,  108). 

It  may  be  added  that  after  each  of  the  vessels  had 
ascertained  that  no  serious  injury  was  done  to  the 
other,  the  "Rosalie"  proceeded  on  her  course  to  Se- 
attle and  the  "Tillicum,"  having  made  fast  the  lash- 
ings of  the  barge  which  had  been  parted  by  the  col- 
lision, proceeded  on  its  course  toward  West  Point. 
According  to  the  testimony  of  the  master  and  the 
mate  of  the  "Tillicum,"  they  shortly  passed  out  of 
the  fog  bank,  when  they  could  see  West  Point  light 
distinctly,  distant  about  a  mile  or  a  mile  and  a  quar- 
ter (Apostles,  pp.  107,  108). 

From  the  undisputed  facts  in  this  case  it  becomes 


evident  that  a  dense  fog  was  lying  over  the  port  of 
Seattle  and  extending  northward  over  the  water 
along  Magnolia  Bluff,  and  that  farther  to  the  west- 
ward and  northward  a  very  slight  fog  or  haze  only 
prevailed.  It  was  for  this  reason  doubtless  that  the 
''Rosalie"  heard  on  each  of  the  occasions  mentioned 
by  its  officers  but  one  of  the  three  whistles  (one  long 
and  two  short)  given  with  each  signal  of  the  "Tilli- 
cum."  In  other  words,  the  two  short  whistles  fol- 
lowing the  long  blast  were  evidently  deflected  suf- 
ficiently so  that  the  sound  waves  did  not  reach  the 
"Rosalie."  In  like  manner  the  whistles  of  the 
''Rosalie,"  given  before  she  entered  the  denser  fog 
bank  which  at  all  times  enveloped  the  "Tillicum," 
were  manifestly  deflected  and  were  not  heard  on  the 
"Tillicum"  until  the  alarm  signal  given  by  the 
"Rosalie"  just  before  the  collision.  This  is  not  an 
unusual  phenomenon,  as  is  well  known  to  all  navi- 
gators and  fully  recognized  in  numerous  opinions  of 
admiralty  courts. 

The  Lepanto,  21  Fed.  656. 
Quinette  v.  Bisso,  136  Fed.  832. 
Moore  on  Facts,  Vol.  1,  Sec.  273  et  seq.  and 
cases  cited. 

In  the  trial  court  it  was  contended  by  claimant 
(appellant  here)  that  the  "Rosalie"  was  at  fault 
(1)  in  navigating  at  an  excessive  rate  of  speed;  (2) 
in  navigating  without  due  caution  after  hearing  a 
steam  vessel  forward  of  her  beam  whose  course  and 
position  Avere  not  ascertained,  (3)  in  failing  to  give 


proper  signals  when  it  became  apparent  that  the 
course  and  intention  of  the  approaching  vessel  was 
not  understood. 

On  behalf  of  the  libelant  (appellee  here)  it  was 
contended  that  the  tug  ''Tillicum"  was  at  fault  (1) 
because  she  did  not  have  a  proper  lookout  and  (2) 
because  she  did  not  stop  and  reverse  in  time. 

The  trial  court  held  that  the  "Rosalie"  was  at 
fault  for  not  navigating  with  due  caution  after 
hearing  a  steam  vessel  forward  of  her  beam,  but 
did  not  pass  upon  the  question  of  her  alleged  fault 
in  navigating  at  an  excessive  rate  of  speed.  In  re- 
spect to  the  "Tillicum"  the  trial  court  held  that  as 
soon  as  its  officers  heard  the  echo  from  the  object 
ahead  they  stopped  its  engines  and  navigated  with 
caution;  but  held  that  the  "Tillicum"  did  not  have 
a  proper  lookout. 

The  damages  of  the  "Rosalie"  were  found  by  the 
Court  to  be  $5116.12,  and  those  of  the  "Tillicum" 
and  scow  to  be  $597.30,  a  total  of  $5713.42 ;  and  the 
Court  held  that  the  damages  should  be  equally  di- 
vided. A  judgment  was  accordingly  entered  in  favor 
of  the  libelant  for  $2856.71.  From  this  judgment  the 
appellant  prosecutes  this  appeal  and  makes  the  fol- 
lowing 


ASSIGNMENTS  OF  ERROR. 

First.— The  court  erred  in  holding  that  the  tow- 
boat  "Tillicum"  was  at  fault  for  not  having  an  addi- 
tional lookout  stationed  at  her  bow. 

Second.— The  court  erred  in  holding  that  the 
lookout  maintained  by  the  towboat  "Tillicum"  in  her 
pilot  house  was  not  a  proper  and  sufficient  lookout. 

Third.— The  court  erred  in  holding  that  the  tow- 
boat  ^'Tillicum"  and  her  barge  had  not  overcome 
their  forward  motion  at  and  prior  to  the  collision 
of  the  "Rosalie"  therewith. 

Fourth.— The  court  erred  in  holding  that  the  tow- 
boat  "Tillicum"  and  her  barge  were  not  making 
sternway  at  the  time  of  the  collision. 

Fifth.— The  court  erred  in  holding  that  the  failure 
of  the  "Tillicum"  to  maintain  a  lookout  at  her  bow 
was  a  fault  contributing  to  the  collision. 

Sixth.— The  court  erred  in  holding  that  the  im- 
proper navigation  of  the  steamship  "Rosalie"  was 
not  the  sole  cause  of  said  collision. 

Seventh.— The  court  erred  in  refusing  to  hold  that 
the  burden  of  proof  was  upon  the  "Rosalie"  to 
show  that  her  fault  was  not  the  sole  cause  of  said 
collision. 

Eighth.  — The  court  erred  in  finding  and  decreeing 
that  damages  should  be  divided. 

Ninth.— The  court  erred  in  finding  the  damages 
sustained  by  the  "Rosalie"  were  grossly  in  excess 
of  her  actual  damage. 

Tenth.  — The  court  erred  in  refusing  to  award  to 
the  cross-libelant  its  full  damages  and  costs. 
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ARGUMENT. 

I. 

Tlie  Faults  of  the  "Rosalie." 

(Assignments  Sixth  and  Seventh.) 
Since  the  trial  court  held  the  "Rosalie"  at  fault 
and  no  cross-appeal  has  been  taken  by  libelant,  it 
might  at  first  blush  appear  to  be  unnecessary  to 
here  review  the  faults  of  the  "Rosalie."  The  trial 
court,  however,  appears  to  have  rested  his  finding 
and  judgment  solely  upon  the  ground  that  "the 
'Rosalie'  did  not  navigate  with  due  caution  after 
hearing  a  steam  vessel  forward  of  her  beam. ' '  She, 
in  fact,  committed  other  and  even  greater  faults. 
If  these  faults  constituted  express  violations  of  the 
statute  and  were  of  so  grave  a  character  as  in  them- 
selves to  sufficiently  account  for  the  collision,  the 
burden  is,  we  think,  on  her  to  show  that  they  did  not 
constitute  the  sole  cause. 

The  rule  is,  we  think,  correctly  expressed  in  a  re- 
cent decision  of  the  District  Court  for  the  District 
of  Oregon  in  the  case  of  The  Thielbeh,  218  Fed.  251, 
254: 

"Her  fault  was  sufficient  to  account  for  the  acci- 
dent, and  she  is  not  permitted  to  escape  liability  by 
raising  a  doubt  regarding  the  movements  of  the 
Ocklahama.  *  *  *  Any  doubts  arising  from  her 
[the  Ocklahama 's]  movements,  or  the  contribution 
of  her  faults,  if  an}^,  to  the  collision,  should  be  re- 
solved in  her  favor." 

See  also: 

The  North  Point,  205  Fed.  958. 
The  Providence,  98  Fed.  134. 


The  H.  F.  Dimoch,  11  Fed.  230. 
The  Pennsylvania,  19  Wall.  125,  136. 
The  Britannia,  153  U.  S.  130,  143. 
The  Beaver,  197  Fed.  869. 

The  excessive  speed  of  the  "Rosalie"  not  only 
violated  Article  16  of  the  International  Rules,  which 
provides  that  "every  vessel  shall,  in  a  fog,  mist, 
falling  snow,  or  heavy  rainstorm,  go  at  a  moderate 
speed,  having  careful  regard  to  the  existing  circum- 
stances and  conditions";  but  was  in  itself  quite  suf- 
ficient to  account  for  the  collision,  notwithstanding 
the  fault  attributed  by  the  court  to  the  "Tillicum" 
in  not  having  a  lookout  stationed  at  her  bow. 

A  brief  consideration  of  the  testimony  offered  on 
behalf  of  the  "Rosalie"  itself  will  clearly  demon- 
strate that  she  was  proceeding  into  a  fog  of  increas- 
ing density  at  an  excessive  rate  of  speed.  It  is  ad- 
mitted that  the  usual  rate  of  speed  of  the  "Rosalie" 
was  nine  and  one-half  knots  per  hour  (Apostles,  pp. 
23,  41,  42).  The  mate,  who  was  on  duty  in  the  pilot- 
house, testified  that  the  collision  occurred  about 
three-quarters  of  a  mile  on  this  side  (towards  Se- 
attle) of  West  Point  (Apostles,  p.  32).  He  fur- 
ther testified  as  follows: 

"Q.  Did  you  hear  any  whistles  ahead  of  you, 
captain,  after  passing  West  Point  light? 

A.  Well,  not  when  I  passed ;  but  after  three  min- 
utes I  heard  a  whistle  ahead."     (Apostles,  p.  33.) 

This  would  be  5:08  by  the  "Rosalie's"  time.  He 
then  claims  to  have  stopped  the  engines  and  drifted 
about  a  minute,  when  he  again  signaled  full  speed 
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ahead  (Apostles,  p.  33).  This  would  be  by  the 
''Rosalie's"  time  5:09.  He  further  testified  that  at 
that  time  he  heard  another  whistle  ahead,  and  there- 
upon reversed  his  engines.  He  next  heard  a  tow 
whistle  ahead,  followed  by  a  danger  signal,  and 
adds:  "I  saw  a  red  light  just  about  the  time  they 
blowed  their  danger  signal,  and  I  blowed  at  the  same 
time  I  seen  that." 

"Q.     About  what  time  did  you  come  in  collision? 

A.     5 :10. 

Q.  How  long,  captain,  to  your  best  judgment,  do 
you  think  you  had  been  backing  your  boat  before 
you  came  in  contact  with  that  scow? 

A.  Backing  about  a  minute."  (Apostles,  pp. 
33,  34.) 

Thus  from  5 :05  to  5 :09  he  was  proceeding  on  his 
course  into  a  fog  of  increasing  density,  and  during 
approximately  a  minute  of  that  time  he  claims  to 
have  stopped  his  engines.  According  to  his  testi- 
mony, he  had  traveled  up  to  the  time  of  the  collision 
at  5:10  three-quarters  of  a  mile.  If  the  testimony 
of  the  officers  and  crew  of  the  "Tillicum"  as  to  the 
place  of  the  collision  is  to  be  accepted,  this  distance 
was  not  less  than  a  mile  (Apostles,  pp.  107,  108). 
Assuming,  however,  that  the  distance  was  only  three- 
quarters  of  a  mile,  that  distance  was  covered  by  the 
"Rosalie"  in  five  minutes,  during  which  period,  as 
claimed  by  her  officers  and  crew,  she  had  stopped 
her  engines  approximately  one  minute  and  had 
been  reversing  for  approximately  another  minute. 
To  cover  this  distance  in  five  minutes  the  "Rosalie" 
must  have  traveled  at  an  average  rate  of  speed  of 
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nine  knots  an  hour.  It  becomes  evident,  therefore, 
that  she  was  proceeding  into  this  fog  at  a  grossly 
excessive  and  negligent  rate  of  speed  and  was  guilty 
of  violating  an  express  provision  of  the  statute. 

The  Louisiana,  2  Benedict,  371. 

The  Luray,  24  Fed.  751  (51/^  miles  an  hour). 

The  Umhria,  166  U.  S.  404. 

The  Martello,  153  U.  S.  70  (5  or  6  miles  an 
hour) . 

The  Providence,  98  Fed.  132  (5  miles  an 
hour) . 

The  Niagara,  11  Fed.  329  (8  or  10  knots- 
fog  as  a  medium). 

The  ^'Eosalie"  also  violated  the  second  paragraph 
of  Article  16  of  the  International  Rules,  which  pro- 
vides that 

''A  steam  vessel  hearing,  apparently  forward  of 
her  beam,  the  fog-signal  of  a  vessel  the  position  of 
which  is  not  ascertained  shall,  so  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and 
then  navigate  with  caution  until  danger  of  collision 
is  over." 

According  to  her  own  testimony  she  heard  a  sin- 
gle whistle  slightly  on  her  port  bow  in  the  fog  ahead 
of  her  about  three  minutes  after  passing  West  Point 
light.  She  claims  to  have  stopped  her  engines  for 
nearly  a  minute,  when,  hearing  no  further  whistle 
ahead,  she  proceeded  on  her  course  (Apostles,  pp.  19, 
33).  She  was,  therefore,  guilty  of  the  fault  attrib- 
uted to  her  bv  the  trial  court. 
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The  ''Rosalie"  also  violated  Rule  3  of  Article  18 
of  the  International  Rules,  which  provides  that 

"If,  when  steam- vessels  are  approaching  each 
other,  either  vessel  fails  to  understand  the  course  or 
intention  of  the  other,  from  any  cause,  the  vessel  so 
in  doubt  shall  immediately  signify  the  same  by  giv- 
ing several  short  and  rapid  blasts,  not  less  than 
four,  of  the  steam- whistle. " 

According  to  her  testimony,  on  hearing  the  second 
single  whistle  on  her  port  bow,  the  mate  of  the 
"Rosalie"  stopped  her  engines,  and  then  reversed 
them,  without  giving  the  signal  prescribed  by  this 
rule  (Apostles,  pp.  43,  44).  Whatever  the  density 
of  the  fog  immediately  about  him,  it  must  have  been 
evident  that  a  dense  bank  of  fog  lay  ahead.  In  that 
fog  bank  he  laiew  there  was  a  vessel  in  motion,  whose 
position,  course  and  intention  he  then  had  no  means 
whatever  of  discovering.  It  was,  therefore,  his  plain 
duty  to  give  several  short  and  rapid  blasts  of  his 
whistle  (Rule  3,  Art.  18,  supra)  followed  by  three 
short  blasts,  which  would  have  advised  the  boat 
ahead  of  him  that  he  had  reversed  his  engines  (Pilot 
Rules  for  Harbors  and  Inland  Waters,  p.  18).  Had 
he  done  so,  his  whistles  would  doubtless  have  been 
heard  by  the  "Tillicum"  as  he  advanced  into  the 
fog  where  its  density  was  practically  the  same  as 
that  enveloping  the  latter  vessel. 

These  faults  of  the  "Rosalie"  being  in  themselves 
sufficient  to  account  for  the  collision,  the  trial  court 
erred  in  not  placing  upon  her  the  sole  responsibility 
therefor. 
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II. 
The  Court  Erred  in  Holding  that  the  "Tillicum"  Had 
not  Overcome  Her  Forward  Motion  at  the 
Time  of  the  Collision. 

(Assignments  Third  and  Fourth.) 
While  that  fact  was  not  predicated  as  a  fault  to 
the  "Tillicum,"  because  she  did  in  fact  observe  all 
the  rules  above  cited,  yet  we  think  its  consideration 
is  material  in  determining  whether  the  faults  of  the 
"Rosalie"  sufficiently  account  for  the  collision. 

According  to  the  testimony,  for  about  five  minutes 
prior  to  the  collision  the  "Tillicum"  had  been  slowed 
down  to  a  speed  of  three  knots  an  hour  (Apostles, 
pp.  94,  104) .  Her  officers  did  not  hear  the  fog  whis- 
tles of  the  "Rosalie,"  evidently  because  these  whis- 
tles were  given  before  the  "Rosalie"  entered  the 
denser  fog  bank  surrounding  the  "Tillicum,"  lying 
along  the  shore  of  Magnolia  Bluff,  and  were  deflect- 
ed by  this  fog  bank.  Their  first  knowledge  that  any 
object  was  ahead  of  them  in  the  water  was  an  echo 
from  their  o^^ti  fog  whistle  (Apostles,  pp.  84,  95). 
Pilot  Anderson  says:  "We  got  the  echo  pretty  near 
dead  ahead,  approximately  dead  ahead,  a  faint 
echo."  This  does  not  bring  their  situation  within 
either  Article  16  or  18  of  the  International  Rules 
above  quoted.  If  they  had  heard  a  fog  whistle  they 
would  have  known  that  a  vessel  in  motion  was  ahead 
of  them.  The  echo  of  their  own  whistle  disclosed 
that  some  object  was  ahead,  which  they  naturally 
assumed  to  be  a  vessel;  but  whether  it  was  at  an- 
chor, adrift,  or  under  canvas,  or  was  a  steam  vessel 


14 

being  navigated  under  the  command  of  competent 
officers,  they  had  no  means  of  determining.  The 
only  duty  resting  upon  them  was  to  exercise  reason- 
able care  in  the  light  of  the  circumstances.  They 
were  then  proceeding  at  a  speed  little  more  than 
sufficient  to  give  them  steerageway,  and  they  did  the 
manifestly  proper  thing,  namely,  stopped  the  en- 
gines of  the  "Tillicum."  This,  with  a  square-bowed 
barge  lashed  to  her  side,  would  cause  her  momentum 
through  the  water  to  rapidly  diminish.  If  the  object 
ahead  were  not  in  motion  or  were  a  sailing  vessel, 
it  was  the  only  way  in  which  they  could  navigate 
with  due  care  to  ascertain  the  position  and  where- 
abouts of  that  object  and  take  the  necessary  precau- 
tions to  avoid  it.  If,  on  the  other  hand,  the  object 
ahead  of  them  were  a  steam  vessel  being  navigated 
by  competent  officers,  they  had  the  right  to  assume 
that  it  would  be  operated  at  a  similar  rate  of  speed 
and  with  like  precautions.  If  such  had  been  the 
fact,  no  collision  would  have  occurred. 

After  the  engines  were  stopped  another  fog  whis- 
tle (one  long  and  two  short  blasts)  was  given  at  the 
usual  interval,  when  the  echo  was  again  heard  di- 
rectly ahead.  They  thereupon  signaled  the  engineer 
to  reverse  full  speed  astern.  At  the  same  time  the 
master,  seeing  the  glimmer  of  a  light  ahead,  gave  the 
danger  signal,  followed  by  three  blasts,  signifying 
that  his  engine  was  reversed  (Apostles,  pp.  85,  86). 

When  the  lights  of  the  "Rosalie"  were  first  seen 
they  were  estimated  by  the  master  of  the  "Tilli- 
cum"  to  be  distant  about  200  feet  (Apostles,  p.  91). 
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When  these  signals  were  given  the  engines  of  the 
**Tillicum"  had  been  stopped  for  approximate!}^  a 
minute.  Proceeding  as  she  had  been  for  some  time  at 
a  speed  of  only  three  knots  an  hour,  and  towing  by 
her  side  a  square-bowed  barge  28  feet  in  width,  her 
momentum  must  have  been  largely  overcome  at  the 
time  when  her  engines  were  reversed.  On  this  sub- 
ject the  engineer  testifies:  "She  would  not  be  mak- 
ing over  a  mile  an  hour;  not  that  I  don't  suppose" 
(Apostles,  p.  105) ;  and  the  fireman,  Biggs,  testifies 
that  at  the  time  when  her  engines  were  reversed 
"she  was  going  pretty  slow;  she  was  very  near 
stopped"  (Apostles,  p.  180).  Her  engines  were  re- 
versed for  fifteen  or  twenty  seconds  before  the  colli- 
sion occurred  (Apostles,  p.  106).  The  engineer  says: 
"She  turned  up  three  or  four  hundred  revolutions 
before  the  collision.  I  think  that  would  give  her 
sternway,  headway  astern"  (Apostles,  p.  105).  Both 
Captain  Charlesworth  and  Pilot  Anderson  testified 
that  before  the  collision  they  saw  the  water  churn- 
ing away  from  the  bow  of  the  barge  and  the  tug 
(Apostles,  pp.  86,  98,  99). 

By  these  facts  we  think  it  clearly  appears  that 
the  "Tillicum"  and  her  barge  were  making  stern- 
way  and  that  the  collision  was  caused  solely  by  the 
momentum  of  the  "Rosalie."  This  conclusion  is 
confirmed  by  the  application  of  the  simplest  laws 
of  physics  to  the  facts  in  this  case.  The  "Rosalie" 
was  a  vessel  of  318  gross  tons.  The  collision  was 
between  her  and  a  flat-bottomed  barge  28  feet  wide 
and  100  feet  long,  carrying  two  oil  tank  cars.     The 


gross  tonnage  of  the  barge  and  her  cars  is  not  given, 
but  it  could  not  well  have  exceeded  twenty  or  twenty- 
five  tons.  The  momentum  of  a  moving  body  is  the 
product  of  her  weight  and  speed.  At  a  given  speed 
the  momentum  of  the  "Rosalie"  would  therefore  be 
twelve  times  as  great  as  the  momentum  of  the  barge. 
According  to  the  testimony  of  the  "Rosalie"  the 
force  of  the  blow  was  sufficient  to  split  her  stem 
and  apron  from  the  guards  down  to  the  forefoot. 
These  were  heavy  oak  or  fir  timbers  covered  in  front 
by  a  stem  iron.  The  force  of  the  blow  to  the  barge 
is  equally  significant.  Her  oil  tanks  were  located 
on  parallel  rails  so  situated  as  to  place  the  weight 
in  the  rear  part  of  the  barge,  the  front  end  being 
about  three  feet  higher  than  the  rear  (Apostles, 
p.  101).  These  cars  were  lashed  to  the  barge  by 
four  heavy  galvanized  iron  chains,  on  each  side, 
three-quarters  of  an  inch  to  an  inch  in  thiclaiess 
(Apostles,  pp.  88,  93).  The  barge  was  lashed  to 
the  "Tillicum"  by  two  spring  lines.  The  blow  of 
the  collision  was  sufficient  to  part  the  spring  line 
ahead,  thus  letting  the  barge  swing  away  from  the 
bow  of  the  "Tillicum"  (Apostles,  pp.  99,  100),  and 
to  drive  the  barge  back  with  such  force  as  to  break 
these  heavy  galvanized  iron  chains  and  forge  the 
cars  ahead  up  the  inclined  rails  so  that  the  forward 
truck  of  the  front  car  was  propelled  over  the  front 
end  of  the  barge  and  dropped  into  the  water.  The 
force  of  this  collision  was  so  great  that  it  needs 
but  a  moment's  calculation  to  show  it  must  have 
been  caused  bv  the  momentum  of  the  "Rosalie." 


17 

III. 
Sufficiency  of  Lookout  of  "Tillicum." 

( Assigments  First  and  Second.) 
Capt.  Charlesworth,  master  of  the  "Tillieum," 
acted  as  lookout  and  was  stationed  in  the  pilot 
house,  which  was  about  sixteen  feet  above  the  water 
and  twelve  feet  back  of  her  bow.  On  account  of  the 
fog  he  was  unwilling  to  intrust  this  duty  to  another 
(Apostles,  p.  170).  Since  Capt.  Anderson,  a  li- 
censed pilot,  was  on  duty  in  the  pilot  house  navigat- 
ing the  vessel,  until  the  collision  became  imminent, 
the  trial  court  did  not  question  the  competency  of 
the  lookout. 

The  fault  was  held  to  consist  in  the  fact  that  the 
lookout  of  the  "Tillicum"  was  not  properly  sta- 
tioned, and  the  reason  is  thus  assigned  in  the  opin- 
ion of  the  court : 

"The  court  cannot  say  that  in  a  dense  fog  such 
as  this  was,  that  the  lookout  could  have  a  better 
point  of  observation  from  the  pilot  house  than  from 
the  bow  of  the  boat.  I  think  that  in  the  towing  of 
this  scow,  the  lookout  should  have  been  stationed  as 
far  forward  on  the  sailing  craft  as  possible.  *  *  * 
The  safety  of  life  and  property  requires  that  a  tug 
in  towing  a  scow  in  the  manner  shown  with  the  bow 
of  the  scow  from  twelve  to  thirty  feet  forward  of 
the  bow  of  the  tug,  in  a  dense  fog,  must  have  a 
lookout  stationed  farther  forward  than  in  the  pilot 
house." 

The  duty  of  a  vessel  to  carry  a  proper  lookout 
arises  from  the  obligation  to  exercise  due  care. 
Neither  the  duty  nor  the  mode  of  exercising  it  is 
prescribed  by  statute  law.    It  has  in  admiralty  long 
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been  the  established  rule  of  due  care  that  vessels 
navigating  in  a  fog  or  in  the  nighttime  where  there 
is  danger  of  a  collision  shall  have  a  competent  look- 
out stationed  in  a  suitable  place  to  see  and  hear  ap- 
proaching vessels  and  to  report  the  fact  to  the  navi- 
gating officer.  Whether  the  lookout  is  sufficient  or 
is  properly  stationed  is  a  question  of  fact  in  each 
particular  case. 

The  Pocomoke,  150  Fed.  197. 

The  sole  question  here  under  consideration,  there- 
fore, is  whether  under  the  facts  of  this  case  the  sta- 
tioning of  the  lookout  in  the  pilot  house  w^as  the  ex- 
ercise of  due  care. 

Rule  38  of  the  General  Rules  and  Regulations 
prescribed  by  the  Board  of  Supervising  Inspectors, 
which  under  an  Act  of  Congress  have  the  force  of 
law,  provides: 

"All  passengers  and  ferry  steamers  shall,  in  addi- 
tion to  the  regular  pilot  on  watch,  have  one  of  the 
crew  also  on  watch  in  or  near  the  pilot  house;  and 
this  rule  applies  to  all  steamers  navigating  in  the 
nighttime/'     (R.  S.  §4405.) 

The  rule  plainly  recognizes  that  the  pilot  house 
is  a  suitable  place  for  a  lookout.  We  do  not  con- 
tend that  it  will  necessarily  be  sufficient  to  have  a 
lookout  so  stationed.  What  constitutes  due  care 
must  depend  upon  the  circumstances  of  each  par- 
ticular case.  The  size  of  the  vessel  or  the  circum- 
stances of  its  navigation  may  require  that  a  lookout 
be  stationed  at  the  bow,  or  the  stern,  or,  indeed, 
that  one  be  stationed  at  each  of  these  places.     In 
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view  of  the  size  of  the  "Tillicum"  and  the  nature  of 
its  bow,  it  is  evident  that  her  pilot  house  afforded  the 
best  opportunity  both  to  see  and  to  hear.  This 
is  confirmed  by  the  testimony  of  the  master  of  the 
"Tillicum"  (Apostles,  p.  170),  of  the  mate  (Apos- 
tles, pp.  174,  175),  of  R.  A.  Turner,  local  inspector 
(Apostles,  p.  176),  and  also  of  Captains  Smith  and 
Ackles,  licensed  masters  and  pilots  (Apostles,  pp. 
178,  179).  No  testimony  was  offered  to  dispute  this 
evidence. 

Moreover,  the  testimony  in  this  case  discloses  that 
Capt.  Charlesworth  saw  the  lights  of  the  ''Rosalie" 
before  either  the  lights  on  the  barge  or  the  "Tilli- 
cum"  were  visible  to  the  lookout  on  the  bow  of  the 
''Rosalie"  or  the  officers  in  her  pilot  house  (Testi- 
mony of  Capt.  Charlesworth,  Apostles,  p.  85;  Pilot 
Anderson,  p.  96;  Lookout  Bougojard,  p.  19;  Mate 
Hanson,  p.  33). 

The  only  question  remaining,  then,  is:  Could 
the  lookout  have  heard  better  on  the  bow  than  in 
the  pilot  house?  The  testimony  shows  that  there 
would  have  been  more  interference  from  noise  in 
the  former  place.  The  trial  court,  in  dealing  with 
these  questions,  says: 

"The  further  contention  that  a  person  could  see 
and  hear  better  from  the  pilot  house  because  of  its 
elevated  position  than  from  the  bow  of  the  vessel, 
I  think,  is  answered  by  the  testimon}^  in  this  case, 
which  shows  that  the  fog  was  general.  If  the  testi- 
mony should  disclose  that  the  fog  bank  lay  near  the 
water  and  that  the  pilot  house  extended  above  the 
fog,  the  contention  might  have  some  force." 
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This  conclusion  disregards  both  the  facts  and  the 
well-known  aberrations  of  sound  in  fog.  The  latter 
subject  has  afforded  a  wide  field  of  scientific  in- 
quiry.    (Moore  on  Facts,  §  273.) 

There  is  in  the  facts  of  this  case  no  room  for  an 
inference  that  if  the  lookout  had  been  stationed  on  the 
bow  of  the  "Tillicum"  he  could  either  have  heard  or 
seen  the  "Rosalie"  better  or  appreciably  sooner;  or 
if  he  had  been  so  stationed  that  the  "Tillicum"  could 
have  been  so  navigated  as  to  avoid  the  collision.  Her 
lookout  should,  upon  the  facts  in  this  case,  be  held 
sufficient  to  comply  with  her  obligation  to  exercise 
due  care. 

The  Ping-On  v.  Blethen,  11  Fed.  607. 

McFarland  et  al.  v.  Selhy  Smelting  &  Lead 
Co.,  17  Fed.  253. 

The  Pocomohe,  150  Fed.  193. 

The  Caro,  23  Fed.  735. 

The  Ship  Shakespeare,  4  Benedict,  128. 

The  Steamer  Hansa,  5  Benedict,  501. 

IV. 
Division  of  Damages. 

(Assignments  Fifth  and  Sixth.) 
It  will  be  observed  that  the  trial  court  did  not 
expressly  find  that  the  "Tillicum"  was  guilty  of  a 
fault  which  contributed  to  the  collision.  What  it 
did  find  was  that  its  lookout  was  insufficient  be- 
cause not  stationed  farther  forward  than  the  pilot 
house.  From  this  fact  the  court  concluded  that  "the 
'Tillicum,'  not  having  shown  that  such  fact  did  not 


21 

contribute  to  the  disaster,  must  be  held  to  have  con- 
tributed to  the  collision,"  and  hence  that  the  dam- 
ages should  be  equally  divided.  In  thus  holding  the 
court  proceeded  upon  an  erroneous  view  of  the  law. 

Even  if  it  be  conceded,  in  the  face  of  the  positive 
and  undisi^uted  evidence  of  expert  witnesses,  that 
a  more  suitable  and  appropriate  place  for  the  look- 
out under  the  circumstances  of  this  case  was  on  the 
bow  of  the  "Tillicum"  or  upon  the  barge,  it  does  not 
follow  that  the  fact  that  the  lookout  was  stationed 
in  the  pilot  house  instead  was  such  a  want  of  due 
care  as  directly  contributed  to  the  collision.  The 
purpose  of  the  lookout  is  to  see  and  hear  in  fog  or 
darkness  and  to  report  the  presence  of  dangers  to 
be  avoided.  In  such  a  fog  as  then  prevailed  the 
things  to  be  seen  are  the  lights  of  an  approaching 
vessel,  and  the  things  to  be  heard,  her  whistles.  Each 
in  the  case  of  the  "Rosalie"  was  located  at  an  eleva- 
tion greater  than  the  pilot  house  of  the  tug.  The 
distance  of  either  to  any  suitable  place  for  a  look- 
out on  the  bow  of  the  tug  or  the  barge  in  a  direct 
line  would  not  be  appreciably  less  than  the  distance 
to  the  eye  or  ear  of  the  master  standing  in  the  pilot 
house.  Without  reference  to  the  positive  evidence 
on  the  subject  given  on  behalf  of  the  "Tillicum,"  it 
is  difficult  to  conceive  that  either  the  lights  or  the 
whistles  of  the  ''Rosalie"  could  have  been  seen  or 
heard  and  reported  by  a  lookout  stationed  as  the 
trial  court  suggested,  so  as  to  have  enabled  the  tug 
to  act  more  promptly  or  to  do  more  than  she  did  to 
avoid  the  collision. 
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It  cannot  be  said,  therefore,  that  the  fault  ascribed 
to  her  by  the  trial  court  was  a  contributing  fault. 
The  Elk,  102  Fed.  697,  698. 
The  Bluejacket,  144  U.  S.  371,  389. 

In  the  former  case  it  is  said: 

''The  law  is  well  settled  that  the  absence  of  a  spe- 
cial or  proper  lookout  does  not  subject  a  vessel  to 
liability  for  damages  for  collision,  unless  such  ab- 
sence has  in  fact  contributed  to  the  collision." 

It  is  established  by  the  undisputed  facts  in  the 
case  that  the  speed  of  the  "Rosalie"  was  so  grossly 
excessive  that  the  collision  under  the  circumstances 
was  inevitable  after  the  tug  discovered  her  prox- 
imity. If  the  ''Rosalie"  stopped  and  backed,  as 
claimed  by  her  witnesses,  her  speed  in  entering  the 
fog  prior  to  such  manoeuvers  must  have  been  consid- 
erably in  excess  of  nine  knots  an  hour.  Capt.  Barlow, 
the  master  of  the  "Rosalie,"  testified  that  if  he 
stopped  the  engines  when  his  vessel  had  a  speed  of 
seven  or  eight  knots  an  hour  "in  that  kind  of 
weather  she  would  carry  her  headway  about  seven 
minutes"  (Apostles,  p.  69).  He  also  testified,  "in 
calm  weather  we  figure  on  making  a  landing,  *  *  * 
in  four  minutes  from  the  time  I  slow  down  until  I 
stop  and  take  the  slip"  (Apostles,  p.  69).  He  was 
then  asked: 

"Q.  If  you  were  going  full  speed  ahead  and  you 
were  to  stop  and  give  a  signal  full  speed  astern,  how 
long  would  it  take  you  before  you  were  making  stern- 
way? 

A.  A  little  less  than  two  minutes."  (Apostles, 
pp.  69,  70.) 


23 

The  most  that  is  claimed  by  the  witnesses  of  the 
"Rosalie"  is  that  she  stopped  about  a  minute  and  re- 
versed about  a  minute.  On  this  subject  Capt.  Han- 
son, navigating  officer  of  the  "Rosalie,"  testified,  on 
direct  examination : 

"Q.  How  long,  captain,  to  your  best  judgment, 
do  you  think  you  had  been  bacldng  your  boat  before 
you  came  in  contact  with  that  scow? 

A.  Backing  about  a  minute."  (Apostles,  pp.  33, 
34.) 

Bougojard,  the  lookout,  testified  that  after  hear- 
ing the  second  whistle  of  the  "Tillicum"  (when 
Mate  Hanson  claims  to  have  reversed  his  engines) 
it  was  about  a  half  minute  or  less  until  the  next 
whistles  were  heard  from  the  "Tillicum"  (Apostles, 
p.  27).  And  this  is  confirmed  by  Gates,  the  man  at 
the  wheel  (Apostles,  p.  62).  From  that  time  it 
appears  to  have  been  only  fifteen  or  twenty  seconds" 
until  the  collision  occurred. 

The  lookout  naively  said  in  his  direct  examina- 
tion: "We  hit  the  barge  a  glancing  blow"  (Apos- 
tles, p.  20).  Mr.  Kinsey,  the  engineer,  asked  if  he 
knew  when  they  came  into  collision,  said:  "Yes,  I 
felt  them  stop"  (Apostles,  p.  48) ;  and  Gates,  who  was 
at  the  wheel,  testified:  "I  could  not  see  exactly 
from  where  I  was  where  she  struck  the  totv"  (Apos- 
tles, p.  63). 

Hence  it  is  apparent  that  at  the  excessive  speed 
at  which  the  "Rosalie"  entered  this  fog,  with  the 
knowledge  that  a  steam  vessel  was  approaching 
slightly  on  her  port  bow,  the  collision  was  inevitable. 

The  "Rosalie"   was   guilty   of  gross   negligence. 


24 

Her  fault  was  sufficient  to  account  for  the  disaster; 
and  unless  she  has  made  it  clearly  appear  that  the 
''Tillicum"  was  guilty  of  a  fault,  but  for  which 
the  collision  would  not  have  happened,  she  must  be 
held  solely  responsible  therefor. 

The  Nacoochee,  137  U.  S.  330,  338,  339. 
The  City  of  New  York,  147  U.  S.  72,  84,  85. 
The  Ludvig  Holherg,  157  U.  S.  60,  71. 
The  Vmlria,  166  U.  S.  404,  409. 
The  Pallanza,  189  Fed.  43. 
The  Thielhek,  218  Fed.  251,  254. 

In  the  case  of  The  Nacoochee  (supra)  the  steamer 
entered  a  fog  at  a  speed  of  six  or  seven  knots  an 
hour.  She  later  discovered  a  schooner  approaching 
at  a  distance  of  about  500  feet,  and  she  was  unable 
to  overcome  her  momentum  in  that  distance  by  re- 
versing her  engines.     The  Court  said: 

"She  was  bound,  therefore,  to  observe  unusual 
caution,  and  to  maintain  only  such  a  rate  of  speed 
as  would  enable  her  to  come  to  a  standstill,  by  re- 
versing her  engines  at  full  speed,  before  she  should 
collide  with  a  vessel  which  she  should  see  through  the 
fog."     (Citing  authorities.) 

It  was,  however,  contended  that  the  schooner  was 
at  fault  in  sailing  too  shorthanded  in  a  fog  and  in 
having  an  insufficient  lookout;  but  the  Court  held 
that  "the  steamer  was  bound  to  keep  out  of  the 
way  of  the  schooner,  and  the  burden  rests  upon  her 
to  show  a  sufficient  reason  for  not  doing  so.  She 
must  be  held  wholly  responsible,  unless  she  shows 
a  fault  on  the  part  of  the  schooner  which  contrib- 
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uted  to  the  collision,  or  tliat  it  was  due  to  unavoid- 
able accident."  (p.  338.) 

In  The  City  of  New  York  (supra)  a  collision  oc- 
curred in  a  fog  between  a  steamer  and  a  schooner. 
The  steamer  w^as  running  at  her  usual  speed.  Mr. 
Justice  Brown  in  that  case  said: 

"Upon  the  findings  of  the  Circuit  Court  there  can 
be  no  question  of  the  gross  negligence  of  the  steam- 
ship. She  w^as  not  only  not  running  at  the  moder- 
ate speed  required  by  rule  21,  but  she  failed  to  take 
the  proper  precautions  when  the  proximity  of  the 
sailing  vessel  became  known  to  her." 

Referring  to  the  contention  that  the  schooner  was 
likewise  at  fault,  the  Court  said  (p.  85)  : 

''In  view  of  the  recklessness  with  which  the 
steamer  was  navigated  that  evening,  it  is  no  more 
than  just  that  the  evidence  of  contributory  negli- 
gence on  the  part  of  the  sailing  vessel  should  be 
clear  and  convincing.  Where  fault  on  the  part  of 
one  vessel  is  established  b}^  uncontradicted  testi- 
mony, and  such  fault  is,  of  itself,  sufficient  to  ac- 
count for  the  disaster,  it  is  not  enough  for  such 
vessel  to  raise  a  doubt  mth  regard  to  the  manage- 
ment of  the  other  vessel..  There  is  some  presump- 
tion at  least  adverse  to  its  claim,  and  any  reason- 
able doubt  with  regard  to  the  propriety  of  the  con- 
duct of  such  other  vessel  should  be  resolved  in  its 
favor. ' ' 

The  case  of  The  Umhria  (supra)  in  certain  re- 
spects resembles  the  case  at  bar.  The  Umbria  was 
proceeding  in  a  fog  at  a  grossly  excessive  speed.  It 
was  contended  that  the  Iberia  was  at  fault  in  chang- 
ing her  course.  Mr.  Justice  Brown,  in  the  course 
of  his  opinion,  says : 
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"Indeed,  so  gross  was  the  fault  of  the  Umbria 
in  this  connection,  that  we  should  unhesitatingly 
apply  the  rule  laid  down  in  The  City  of  Netv  York, 
147  tJ.  S.  72,  85,  and  The  Ludvig  HolUrg,  157  U.  S. 
60,  71,  that  any  doubts  regarding  the  management 
of  the  other  vessel,  or  the  contribution  of  her  faults, 
if  any,  to  the  collision,  should  be  resolved  in  her 
favor." 

It  seems  clear,  therefore,  that  under  the  facts  of 
this  case  and  the  applicable  rules  of  law,  as  an- 
nounced by  the  Supreme  Court  of  the  United  States, 
the  trial  court  erred  in  entering  judgment  against 
appellant  for  one-half  the  total  damages. 

Y. 
The  Damages  of  the  "Rosalie." 

(Assignments  Ninth  and  Tenth.) 
Even  if  this  Court  should  uphold  the  conclusion 
of  the  trial  court  that  both  vessels  "must  be  held  to 
have  contributed  to  the  collision,"  we  respectfully 
contend  that  the  damages  found  to  have  been  suf- 
fered by  the  "Rosalie"  are  grossly  excessive. 

Broadly  speaking,  these  damages  as  asserted  are 
are  of  three  classes:  (1)  The  alleged  cost  of  her 
repairs;  (2)  the  wages  claimed  to  have  been  paid 
to  the  crew  retained  on  her  during  the  period  of 
repairs ;  and  (3)  demurrage. 

The  first  and  second  appear  to  have  been  allowed 
in  full  by  the  trial  court  in  the  amounts  of  the 
bills  rendered,  which  are,  respectively,  $3385.32  and 
$130.80;  the  demurrage  representing  the  balance, 
to-wit,  the  sum  of  $1600.00. 
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(1)  The  libelant  in  the  first  instance  introduced 
evidence  that  a  survey  of  the  "Rosalie"  was  made 
after  the  collision  and  that  the  libelant  paid  the  bill 
of  Heffernan  Dry  Dock  Company  for  making  the 
repairs  called  for  thereby.  The  bill  was  introduced 
in  evidence  as  libelant's  exhibit  "B,"  which  is  an 
itemized  bill  aggregating  $3385.32.  The  bill  appears 
upon  its  face  to  be  excessive  in  certain  particulars. 
For  example,  it  appears  from  the  bill  that  the  ves- 
sel was  in  dock  for  repairs  six  days.  The  number  of 
hours  charged  in  the  bill  for  labor  on  this  work 
would  have  required,  at  eight  hours  per  day  for  each 
man,  that  more  than  sixty  men  should  be  engaged 
daily  during  this  tmie  in  making  the  repairs.  No 
evidence  was  offered  b}'^  libelant,  in  the  first  instance, 
as  to  the  necessity  or  the  value  of  the  labor  and  ma- 
terials which  compose  the  items  of  the  bill. 

The  appellant  introduced  in  evidence  the  survey 
of  libelant's  surveyors,  describing  the  injuries  and 
containing  the  recommendations  for  repairs.  Three 
experienced  shipbuilders  were  then  examined  (M. 
H.  Sandstrom,  Apostles,  pp.  119-130;  A.  M. 
McKay,  pp.  131-137;  John  L.  Hubbard,  manager  of 
Hall  Brothers'  shipyard,  pp.  137-146).  These  wit- 
nesses each  examined  the  itemized  bill  in  the  light 
of  the  requirements  of  the  survey  and  pointed  out 
wherein  the  items  Avere  unnecessary  for  the  repair 
of  the  injuries  caused  by  the  collision  or  were  ex- 
cessive. Sandstrom  and  McKay  testified  that  the 
work  could  be  reasonably  done  for  $850,  including 
the  docking,  and  that  they  would  have  been  willing 
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to  take  tlie  contract  for  that  sum.  Hubbard  testi- 
fied that  a  maximum  sum  would  have  been  $1050, 
for  which  he  would  have  gladly  taken  the  contract, 
and  that  the  probable  expense  would  not  have  ex- 
ceeded $900  to  $950.  Chas.  Redmond  (Apostles,  pp. 
146,  147)  and  Charles  Martin  (Apostles,  pp.  148, 
149)  were  also  examined  on  behalf  of  appellant  and 
testified  that  they  had  performed  work  in  making 
these  repairs.  From  the  testimony  of  all  these  wit- 
nesses the  conclusion  must  be  reached  that  the  bill 
of  libelant  for  the  repairs  was  grossly  excessive  and 
that  if  the  material  and  labor  were  supplied  to  the 
''Rosalie"  they  must  have  covered  repairs  and  bet- 
terments not  occasioned  by  the  collision.  Joshua 
Green,  president  of  libelant  company,  admitted  that 
other  repairs  were  made  at  the  time  (Apostles, 
p.  79). 

(2)  The  item  for  $130.80  for  the  ship's  crew 
should  not  be  charged  as  an  expense  incident  to  the 
collision.  Frank  Walker,  one  of  libelant's  survey- 
ors, testified  that  the  ''Rosalie"  had  lost  her  pro- 
peller on  a  previous  occasion  and  a  temporary  one 
had  been  installed,  awaiting  her  regular  docking, 
and  that  a  new  propeller  was  installed  on  this  occa- 
sion l)y  the  crew  of  the  '^Bosalie"  (Apostles,  p. 
165).  Mr.  Green  testified,  "in  looking  that  up  I 
found  there  were  some  of  these  repairs  that  had 
nothing  to  do  with  this  collision  at  all.  Probably 
repairs  to  the  engine  or  some  part  of  the  stern,  that 
were  not  connected  with  this"  (Apostles,  p.  79).  If 
a  portion  of  the  crew  was  retained  on  the  "Rosalie," 
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as  here  appears,  for  the  purpose  of  doing  other 
work  or  making  necessar}^  repairs  on  the  vessel, 
their  wages  should  not  be  included  in  the  X3resent 
claim.  Since  no  attempt  has  been  made  to  show 
what  part,  if  any  of  this  bill,  was  necessarily  in- 
curred by  the  collision,  no  portion  of  it  should  be 
allowed. 

(3)  Demurrage.  It  clearly  appears  from  the 
testimony  that  this  occasion  was  made  use  of  by 
libelant  for  installing  a  propeller,  making  certain 
necessary  repairs,  and  giving  the  '' Rosalie"  her 
annual  overhauling  and  repainting.  Since  no  at- 
tempt was  made  by  libelant  to  show  what  additional 
time,  if  any,  the  '' Rosalie"  was  withheld  from 
service,  in  consequence  of  the  collision,  no  proper 
foundation  is  laid  for  the  demurrage  claimed. 

The  claims  of  libelant  are  so  unreasonable  and  ex- 
cessive that  they  suggest  a  practice,  not  altogether 
uncommon  in  such  cases,  of  attempting  to  repair 
and  renew  an  old  ship  at  the  cost  of  another  than 
the  o^\^ier. 

In  conclusion,  the  disparity  between  the  respec- 
tive claims  for  damages  is  so  great,  and  the  fault 
of  the  "Rosalie"  so  clearly  established,  that  a 
court  should  hesitate  to  apply  a  rule  which  would 
divide  the  damages  equally  between  the  two  vessels. 
Jacohsen  v.  Dalles  P.  &  A.  Nav.  Co.,  106 
Fed.  428. 

To  paraphrase  the  language  of  the  Court  in  the 
case  of  The  North  Point,  205  Fed.  958 : 
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"The  action  of  the  (Rosalie)  in  thus  navigating 
in  a  fog  in  plain  violation  of  the  rules,  is  sufficient 
to  and  does  account  for  the  happening  of  the  oc- 
currence; and  hence  she  cannot  escape  responsibil- 
ity for  her  negligent  acts  by  attempting  to  place 
doubt  upon  the  conduct  of  those  navigating  the 
(Tillicum).  The  burden  would  be  clearly  upon  the 
(Rosalie)  to  establish  such  negligence,  and  that  it 
brought  about  the  disaster,  in  order  to  hold  the 
(Tillicum)  liable  in  whole  or  in  part  for  the  colli- 
sion, which  burden  she  has  plainly  failed  to  meet." 

In  the  case  of  The  Transfer  No.  8,  96  Fed.  253,  it 
is  said: 

"The  fault  of  the  Waterman  is  so  glaring,  and 
its  consequences  precipitated  a  situation  involving 
such  difficulties,  that  we  are  not  inclined  to  be  se- 
verely critical  of  the  maneuvers  by  which  the  Trans- 
fer undertook  to  escape  from  it." 

See  also: 

The  Chicago,  125  Fed.  716. 

In  the  language  of  Judge  Adams  in  the  case  of 
The  Ashbourne,  181  Fed.  815: 

"There  has  been  a  strong  disposition  manifested 
on  the  part  of  the  courts  recently  to  let  the  blame 
rest  where  it  principally  belongs." 

Under  the  facts  and  the  law  of  this  case,  we  re- 
spectfully submit  that  the  claim  for  damages  made 
by  the  libelant  should  be  rejected,  and  that  the  owner 
of  the  "Tillicum"  should  be  allowed  to  recover  the 
damages  proven  herein. 

Respectfully  submitted, 

Hughes,  McMicken,  Dovell  &  Ramsey, 

Proctors  for  Appellant. 
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INTRODUCTORY. 

The  learned  proctors  for  the  appellant  have 
devoted  the  major  portion  of  their  brief  to  a 
vehement  but  labored  attack  upon  the  conduct  of 


the  '* Rosalie."  Much  of  this  argument  is  so  strained 
and  unsound  that  it  invites  a  reply.  For  example, 
a  calculation  is  made  upon  page  sixteen  which  it 
is  alleged  shows  that  the  collision  was  caused  by 
the  momentum  of  the  "Rosalie."  It  is  absurd, 
of  course,  to  attempt  to  calculate  the  momentum 
of  a  moving  body  without  knowing  its  speed,  and 
no  one  can  say  with  any  certainty  whether  or  not 
the  Rosalie  had  any  movement  at  all.  But  this  is 
by  no  means  the  most  ridiculous  feature  of  the 
calculation.  It  begins  with  the  premise  that  the 
weight  of  the  barge  and  her  cars  could  not  have 
exceeded  twenty  or  twenty-five  tons.  (Brief  16). 
The  barge  was  admittedly  one  hundred  feet  by 
twenty-eight  and  the  cars  were  loaded  with  oil.  (Par. 
I  and  II,  Cross-Libel  Ap.  9).  Either  car  of  course 
weighed  more  than  twenty-five  tons,  a  car  float 
100x28,  must  be  fairly  heavy,  and  then  too  it  was 
lashed  to  a  tug  of  116  tons,  and  the  whole  mass 
moved  as  a  unit. 

But  we  cannot  be  diverted  from  the  real  issues 
on  this  appeal  to  answer  this  argument  on  the 
question  of  the  "Rosalie's"  fault,  unsound  as  that 
argument  is.  As  is  invariably  the  case  in  head-on 
collisions,  the  crew  of  each  boat  declares  their  own 
vessel  was  at  a  standstill  or  had  sternway  and  that 
the  other  vessel  was  coming  ahead.  We  believe 
that  the  evidence  for  the  "Rosalie"  preponderated 
on  this  point.  The  Court,  however,  felt  that  the 
conflict  was  such  that  he  was  required,  as  judges 
often  are  in  such  cases,  to  harmonize  the  evidence. 
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and  he  did  so  by  finding  that  both  vessels  were  mov- 
ing vessels.  Though  not  agreeing  with  the  trial 
court's  decision  as  regards  the  ''Rosalie"  we  recog- 
nize that  it  is  supported  by  some  evidence,  and 
believing  therefore  that  it  would  not  be  disturbed 
by  the  appellate  court,  we  have  not  cross-appealed. 
But  we  do  challenge  the  statement  that  the  Rosalie 
was  guilty  of  fault.  The  position  of  appellant 
that  she  was  guilty  of  such  grievous  faults  as  to 
excuse  those  of  its  own  vessel  is  so  unwarranted 
that  we  pass  it  by  without  argument.  If  by  the 
vehement  claims  of  proctor  this  court  is  induced 
to  believe  that  this  issue  is  pertinent  in  this  appeal, 
the  record  is  before  the  court  and  speaks  for  itself. 

The  only  questions  before  this  court  are  whether 
the  trial  court  rightly  found  the  ''Tillicum"  charge- 
able with  fault  and  whether  it  made  a  correct  find- 
ing as  to  damages. 

In  discussing  the  first  question  we  will  not  refer 
to  any  testimony  other  than  that  given  by  the 
appellant's  own  witness. 


THE  TILLICUM  HAD  NO  LOOKOUT. 

The  collision  took  place  in  a  thick  fog  in  Seattle 
harbor.  The  "Tillicum"  was  proceeding  through 
this  fog  with  a  scow  one  hundred  feet  long  and 
twenty-eight  feet  wide  lashed  to  her  port  side.  The 
barge  was  laden  with  two  ordinary  oil  tank  cars. 
The  bow  of  the  scow  projected  thirty  feet  beyond 


the  bow  of  the  ' ' Tillicum. "  (Captain  Charles- 
worth,  Ap.  84  and  89).  It  was  twelve  feet  from 
the  bow  of  the  tug  to  the  pilot  house.  (Ap.  82,  89). 
The  following  testimony  of  Captain  Charlesworth, 
Master  of  the  "Tillicum"  shows  that  his  tug  had 
no  lookout. 

"Q.  Who  was  on  the  lookout  with  you? 
A.  I  was  the  only  one  on  lookout. 

Q.  Where  were  you? 
A.  In  the  pilot  house. 

Q.  Who  else  was  in  the  pilot  house  ? 
A.  The   mate. 

Q.  Was  he  on  duty  in  the  pilot  house  also  ? 
A.  Yes  sir."     (Ap.  85). 

The  mate  was  handling  the  wheel  (Ap.  93)  and 

he   and  the   captain  were   the   only  men   on  deck. 

(Ap.  88).     We  submit  the  following  authorities. 

•''Two  objections  are  made  to  the  master  as 
lookout,  even  admitting  that  he  was  on  deck, 
and  they  are  both  well  taken.  Admission  of 
the  appellant  is  that  the  master  was  the  officer 
of  the  deck,  and  that  he  had  charge  of  navigat- 
ing the  vessel;  and  the  proofs  are  satisfactory 
that  if  he  was  on  deck  at  that  time  at  all,  he 
was  in  the  wheel  house  mth  the  man  at  the 
wheel.  Steamers  are  required  to  have  constant 
and  vigilant  lookouts  stationed  in  proper  places 
on  the  vessel,  and  charged  with  the  duty  for 
which  lookouts  are  required,  and  they  must  be 
actually  employed  in  perform.ance  of  the  duty 
to  which  they  are  assigned.  They  must  be  per- 
sons of  suitable  experience  properly  stationed 
on  the  vessel,  and  actually  and  vigilantly  em- 
ployed in  the  performance  of  that  duty.  Proper 
lookouts  are  competent  persons  other  than  the 


master  and  helmsman,  properly  stationed  for 
that  purpose  on  the  forward  part  of  the  vessel ; 
and  the  pilot  house  in  the  night  time,  especially 
if  it  is  ver}^  dark,  and  the  view  is  obstructed, 
is  not  the  proper  place." 

The  Ottatva,  3  Wall  269;  18  L.  ed.  165  at  167. 

The  above   is   a   leading  case   on   this   point,   and, 

as  shown  by  Rose's  notes  and  Supplement  thereto, 

has  been  cited  and  followed  dozens  of  times. 

"The  doctrine  is  well  settled  that  the  look- 
out required  by  the  rules  must  not  only  be 
competent,  but  charged  with  no  other  duty 
while  so  serving  and  that  the  officer  navigating 
the  steamer  cannot  at  the  same  time  serve  as 
lookout." 

The  J.  C.  Ames,  121  Fed.  918. 

"There  are  indications  too  that  the  Alma 
was  not  keeping  a  proper  lookout,  she  had  no 
lookout  other  than  the  master.  Although  he 
was  on  the  roof  of  this  boat  sitting  by  the  bell, 
he  did  not  observe  the  lights,  on  the  Echo  or 
the  whistles  blown  by  her,  or,  indeed,  know 
that  she  and  her  tow  were  approaching,  until 
the  searchlight  was  turned  upon  them  by  the 
pilot  of  the  Alma.  It  is  the  duty  of  every 
steamer  navigating  the  thoroughfares  of  com- 
merce to  have  a  trustworthy  lookout  besides 
the  helmsman  *  *  *  When  acting  as  an 
officer  of  the  deck  and  having  charge  of  the 
navigation,  the  master  of  a  steamer  is  not  a 
proper  lookout.  Proper  lookouts  are  persons 
other  than  officers  of  the  deck  or  the  helms- 
man." 

The  Echo,  131  Fed.  630. 

"The  lookout  should  be  charged  with  no  other 
duty  than  that  to  which  he  is  assigned,  and  in 
that  duty  he  should  be  actually  vigilant  and 
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continuously  employed  without  having  his  at- 
tention distracted  by  any  other  service." 
City  of  PJiila.  v.  Gavingnan,  62  Fed.  at  619. 

"It  also  appears  from  the  proof  that,  after 
the  light  of  the  Myrtle  had  been  seen  on  board 
the  Lookout,  her  captain  allowed  his  wheelsman 
to  go  below  to  get  lunch,  while  the  lookout  was 
sent  aft  to  take  the  wheel,  and,  as  the  full 
watch  consisted  of  only  the  captain  and  two 
men,  this  left  the  captain  to  perform  the  double 
duty  of  officer  of  the  deck  and  lookout,  which, 
with  another  vessel  approaching,  and  in  close 
proximity,  was  in  itself  an  act  of  negligence, 
as  it  left  his  vessel  practically  without  a  look- 
out. The  Otto'wa,  3  Wall  268;  The  Hypodame, 
6  Wall  216.  Had  there  been  a  vigilant  and 
competent  lookout  on  libellant's  vessel,  charged 
with  no  other  duty,  it  is  probable  that  the  cap- 
tain would  have  been  kept  constantly  advised 
of  the  situation  of  the  Myrtle  as  the  vessels 
neared  each  other,  and  the  collision  averted. 
While  embarrassed  by  the  double  duty  he  had 
assumed,  the  captain  of  the  Lookout  committed 
the  fatal  error  of  going  to  port  when  he  should 
have  gone  to  starboard." 

Larsen  v.  The  Myrtle,  4:4:  Fed.  779  at  781. 

See  also  the  following  cases  in  which  the  ''Ot- 
tawa"  is  cited  and  followed: 

The  Hypodame,  6  Wall  224;  18  L.  ed.  796; 
The  Cambridge,  F.  C.  No.  2334; 
The  Ancon,  F.  C.  No.  348 ; 
The  Ant,  10  Fed.  297; 
The  Excelsior,  12  Fed.  200; 
The  Golden  Grove,  13  Fed.  691 ; 
McCahe  v.  Old  Dominion  S.  S.  Co.,  31  Fed. 
240; 
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The  Manhasset,  34  Fed.  419; 

The  St.  Nicholas,  49  Fed.  679; 

The  Geo.  W.  Childs,  67  Fed.  271; 

The  Livingstone,  87  Fed.  777; 

The  Lansdoivne,  105  Fed.  441 ; 

The  Dauntless,  129  Fed.  722 ; 

The  Tarpon,  132  Fed.  278; 

The  Sitka,  132  Fed.  864; 

Bingham  v.  Luckenhach,  140  Fed.  326. 

Accordingly  it  appears  from  the  evidence  in  the 

case,  that  within  the  meaning  of  the  law,  the  ''Tilli- 

cum"  had  no  lookout  whatever.    This  is  one  of  the 

most  grievous  infractions  of  the  rules  that  can  occur. 

This  court,  speaking  by  Morrow,  C.  J.,  in  a  case 

decided  in  1901,  said: 

"The  importance  of  the  lookout  and  the  high 
degree  of  \dgilance  required  of  the  person  oc- 
cupying that  position  on  a  vessel,  is  clearly 
stated  by  the  United  States  Supreme  Court  in 
The  Ariadne,  13  Wall.  475,  478,  20  L.  ed.  542, 
543,  as  follows: 

'The  duty  of  the  lookout  is  of  the  highest 
importance.  Upon  nothing  else  does  the  safety 
of  those  concerned  so  much  depend.  A  moment's 
negligence  on  his  part  may  involve  the  loss  of 
his  vessel,  with  all  the  property  and  the  lives 
of  all  on  board.  The  same  consequence  may 
ensue  to  the  vessel  with  which  his  shall  collide. 
In  the  performance  of  this  duty  the  law  re- 
quires indefatigable  care  and  sleepless  vigilance. 
*  *  *  It  is  the  duty  of  all  courts  charged 
with  the  administration  of  this  branch  of  our 
jurisiDrudence  to  give  it  the  fullest  effect  when- 
ever the  circumstances  are  such  as  to  call  for 
its  application.     Every  doubt   as   to   the   per- 
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formance  of  the  duty,  and  the  effect  of  nonper- 
formance, should  be  resolved  against  the  vessel 
souglit  to  be  inculpated  until  she  vindicates 
herself  by  testimony  conclusive  to  the  con- 
trary. ' 

'*No  deviation  from  this  statement  has  been 
made  bv  the  Supreme  Court  in  later  cases  {The 
Oregon,  158  U.  S.  186,  193,  15  Supt.  Ct.  804, 
39  L.  ed.  943),  and  it  is  therefore  as  binding  to- 
dav  as  when  first  made." 

Wilders  S.  S.  Co.  v.  Lotv,  112  Fed.  at  172. 


LOOKOUT  NOT  PROPERLY  STATIONED. 

If  against  this  overwhelming  and  unanimous 
array  of  authority  it  can  still  be  maintained  that 
Captain  Charlesworth  was  a  proper  lookout  he  was 
not  properly  stationed.  We  here  confine  our  citations 
entirely  to  tug  cases.  In  a  collision  occurring  in 
New  York  harbor  the  court  said: 

"The  tug  had  no  lookout  and  the  question 
is  whether  she  has  sufficiently  excused  herself 
for  the  omission.  In  the  proper  exercise  of 
his  duties  the  lookout  should  have  been  located 
about  fifteen  feet  ahead  of  the  pilot  house,  where 
the  pilot  was  stationed  while  navigating  the 
vessel.  The  lookout  would  have  had  a  somewhat 
better  view  ahead  than  the  pilot  and  should 
have  been   exclusively  engaged  in  watching." 

Erie  B.  Co.  v.  Oceanic  Steam  Nav.  Co.,  121 
Fed.  440. 

"But  in  view  of  all  the  evidence  in  the  case, 
although  the  question  must  be  admitted  to  be  a 
close  one,  I  am  of  the  opinion  that  if  the  tug 
had  had  a  proper  lookout  attending  to  his  duty 
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he  would  have  seen  the  hiimch.  There  was 
no  lookout  forward.  The  officers  claimed  that 
the  wind  was  so  heavy  that  morning  that  spray 
constantly  dashed  over  the  stem  of  the  tug  and 
that  the  pilot  house  was  a  better  place  for  a 
lookout  than  the  bow.  I  do  not  think  so,  a 
little  spray  may  have  occasionally  broken  over 
the  bow,  but  I  do  not  think  it  was  heavy  enough 
or  constant  enough  to  justify  the  tug  in  not 
having  a  lookout  forward.  There  was  a  man 
in  the  pilot  house  with  the  captain." 

Cooh  V.  Moran  Towing  d;  Transportation  Co., 
188  Fed.  846. 

"It  appears  that  when  the  pilot  of  the  Cheney 
did  see  the  Palmer,  he  starboarded,  and  did  in 
fact  carry  his  vessel  somewhat  to  port,  but 
to  what  extent  does  not  appear.  But  he  was 
thirty  feet  aft  of  the  bow  occupied  with  his 
wheel.  He  was  not  a  proper  lookout,  nor  suit- 
ably located.  *  *  *  if  tugs  will  go  about 
the  harbor  without  lookouts,  they  may  not 
expect  that  the  Court  will  conjecture  nicely 
what  would  have  happened  if  a  lookout  had 
been  in  his  place,  doing  his  duty  when  a  col- 
lision occurred." 

The  Arthur  M.  Palmer,  115  Fed.  417. 

In  fact  under  the  circumstances  a  lookout  on  the 

bow  of  the  "Tillicum"  would  scarcely  have  been 

sufficient.      She   was   proceeding   in   a   heavy   fog, 

in  frequented  waters  with  a  barge  loaded  with  oil 

tanks  projecting  thirty  feet  ahead  of  her  bow  and 

more   than   forty   feet   ahead   of   her   jDilot   house. 

(See  cross-libel,  par.  II,  and  Captain  Charlesworth's 

testimony,  Ap.  82  and  89). 

"I  think  the  Skidmore  is  further  to  blame 
for  not  having  lookouts  on  the  bows  of  the  two 
barges  alongside,  which  ran  ahead  of  her  some 
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thirty  feet,  that  is  from  45  to  50  feet  ahead 
of  the  pilot  house." 

The  A.  P.  Skidmore,  108  Fed.  972. 

For  similar  cases  see: 

The  Lyndhurst,  92  Fed.  681 ; 

The  Elk,  95  Fed.  846; 

The  Transfer  No.  25,  211  Fed.  965. 


EEPLY  TO  APPELLANT'S  ARGUMENT  ON 
LOOKOUT  QUESTION. 

(a)  Authorities  cited. 

Against  the  above  array  of  authority  the  appell- 
ant cites  six  cases  in  its  brief  on  page  twenty.  They 
deserve  a  brief  examination. 

The  first  case  is  The  Ping-on  v.  Blethen,  11  Fed. 
607.  The  tug  Fokelin  had  the  brig  Condor  made 
fast  to  her  port  side.  On  the  poop  deck  of  the 
Condor  "were  three  experienced  mariners",  her 
master,  the  master  of  the  tug  and  a  pilot  keeping 
a  vigilant  lookout.  The  Court  held  that  such  look- 
out was  sufficient  for  the  tug  and  tow. 

The  second  case  is  McFarland  et  al  v.  Selhy  Smelt- 
ing &  Lead  Company,  17  Fed.  253.  A  small  stern 
wheeler  called  the  Pilot  was  backing  out  of  a  slip 
at  2:00  p.  m.  in  "open  daylight."  She  got  into 
a  collision  with  the  Bullion  who  charged  her  with 
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not  having  a  lookout  on  the  stern  of  her  hurricane 
deck.  The  Court  found  that  she  had  a  lookout 
on  her  promenade  deck;  that  he  noticed  the  Bullion 
as  soon  as  a  lookout  on  the  hurricane  deck  would 
have  done,  that  he  at  once  notified  the  captain  of  the 
Pilot,  and  that  the  complaint  came  with  bad  grace 
from  the  Bullion  since  "she  herself  had  not  « 
lookout  stationed  forward." 

The  third  case  is  the  Pocomoke,  150  Fed.  193. 
This  case  holds  that  a  61-foot  government  launch 
navigating  in  broad  daylight,  at  nine  in  the  morn- 
ing, in  good  weather,  with  her  master  in  the  pilot 
house,  well  forward  with  all  its  windows  open,  and 
a  deckhand  forward  of  the  pilot  house  whose  especial 
duty  was  that  of  a  lookout  when  the  weather  hap- 
pened to  be  foggy,  was  not  at  fault  for  not  having 
a  proper  lookout. 

The  fourth  case  is  TJie  Caro,  23  Fed.  735.  In  this 
case  a  collision  happened  between  a  tug  and  a 
schooner  on  a  dark,  but  not  a  foggy  night.  Her 
lookout  was  in  the  pilot  house  with  the  helmsman. 
Says  the   Court: 

''A  lookout  stationed  on  the  deck  between 
the  pilot  house  and  the  stern  would  have  been 
in  danger  of  being  swept  off  by  the  sea.  Under 
the  circumstances  it  was  not  negligence  to  sta- 
tion the  lookout  in  the  pilot  house  of  the  tug." 

(This  case  of  course  impliedly  recognizes  that  the 
proper  place  for  a  lookout  is  outside  the  pilot 
house). 
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The  remaining  two  cases  cited  from  Benedict, 
not  being  available  to  us,  we  are  unable  to  say 
whether  or  not  they  are  as  hopelessly  inapplicable 
to  the  case  at  bar  as  the  first  four. 

(b)  Custom,  and  Rule  38. 

It  will  be  seen  upon  examination  of  appellant's 
brief  and  more  clearly  by  an  examination  of  the 
record  that  it  is  contended  that  there  is  a  custom 
here  on  Puget  Sound  which  excuses  a  lookout  on 
tugs.  It  appears  from  the  testimony  that  there  is 
such  a  custom  (Ap.  178).  This  of  course  is  ir- 
relevant and  immaterial.  Vessel  men  cannot  by 
custom  change  a  rule  provided  to  promote  safety 
of  life  and  property  at  sea. 

''The  statement  that  it  is  not  customary  for 
tugs  to  maintain  a  more  vigilant  lookout  than 
this  tug  had  is  immaterial.  The  law  determines 
their  duty  in  this  respect  and  they  cannot  avoid 
it  without  becoming  responsible  for  the  conse- 
quences. ' ' 

Tlie  George  W.  CMlds,  67  Fed.  at  272. 

And  as  Judge  Hanford  said  in   The  Marion: 

"There  is  no  exception  to  the  rule  requiring 
a  lookout  in  favor  of  craft  capable  of  commit- 
ting injuries  on  account  of  size." 

The  Marion,  56  Fed.  271. 

This  contention  makes  this  case  of  great  public 
importance  because  this  custom  appears  to  have  had 
the  approval  of  the  local  board  of  inspectors. 

Captain   R.    A.    Turner,    the   local   inspector    of 
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hulls  and  boilers,  testified  that  the  local  board  of 
steamboat  inspectors  regarded  a  master  in  the  pilot 
house  with  the  pilot  as  a  sufficient  lookout  justifying 
this  upon  his  construction  of  Rule  38  of  the  General 
Rules  and  Regulations  prescribed  by  the  Board  of 
supervisory  inspectors   (Ap.  75-177). 

This  rule  reads  as  follows: 

''All  passengers  and  ferry  steamers  shall,  in 
addition  to  the  regular  pilot  on  watch,  have 
one  of  the  crew  also  on  watch  in  or  near  the 
pilot  liouse;  and  this  rule  applies  to  all  steamers 
navigating  in  the  nighttime/^  (R.  S.  Sec. 
4405). 

We  respectfully  submit  despite  the  testimony  of 
Captain  Turner  that  this  rule  does  not  authorize 
a  steam  vessel  navigating  in  the  night  time  from 
dispensing  with  a  bow  lookout  any  more  than  a 
rule  requiring  a  signalman  to  be  in  the  cab  with 
a  railroad  engineer  would  authorize  the  omission 
of  a  rear  brakeman.  It  simply  adds  to  the  general 
law  an  additional  iDrecaution,  that  is,  it  requires 
at  least  two  men  to  be  in  the  pilot  house  at  night. 

This  rule  but  shows  all  the  more  clearly  that 
Captain  Charlesworth  was  not  a  proper  lookout. 
He  was  the  extra  man  required  in  the  pilot  house. 

The   rule,   of   course,   applies  to   Inland  waters, 

rivers  and  harbors.    Says  the  Court  in  ruling  upon 

a  collision  occurring  in  the  Hudson  River  two  miles 

south  of  Yonkers  on  a  dark  but  clear  night: 

"So  the  steamer  likewise  had  only  the  pilot 
and  the  captain  in  the  pilot  house  and  these  have 
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been  repeatedly  held  not  to  constitute  a  proper 
lookout. ' ' 

The  Excelsior,  12  Fed.  at  200. 

The  rule  begins  "All  passenger  and  ferry  steam- 
ers." A  ferry  boat  and  a  mud  scow  got  into  a 
collision  in  the  inner  harbor  of  Boston  on  a  clear 
and  starlit  night.  The  ferry  boat  had  a  lookout 
in  her  pilot  house.  The  ferry  boat  was  held  at 
fault  by  the  Circuit  Court  of  Appeals  for  not 
having   a   lookout    on    the   main    deck   forward. 

Eastern  Dredging  Co.  v.  Winnisimmet  Co., 
162  Fed.  860. 

Plainly  these  courts  were  wrong  if  the  construc- 
tion of  Rule  38  by  the  Local  Inspector  of  Hulls 
and  Boilers  and  by  appellant's  proctor  is  right. 
And  so  was  Judge  Butler  who  in  the  George  W. 
Childs,  67  Fed.  271,  held  that  a  tug  in  collision  on 
a  clear  night  in  the  Delaware  river  was  at  fault, 
because  her  only  lookout  was  stationed  in  the  pilot 
house,  and  so  was  Judge  Adams  in  his  opinion  in 
Ere  B.  Co.  v.  Oceanic  Steam  Nav.  Co.,  121  Fed. 
440. 

But  even  if  Rule  38  could  bear  the  construction 
sought  to  be  put  upon  it  it  would  not  affect  the 
case  at  bar. 

The  closing  words  of  the  rule  are,  "and  this  rule 
applies  to  all  steamers  navigating  in  the  night  time," 
but  it  does  not  add,  "and  in  fogs."  The  Tillicum 
was  navigating  on  a  foggy  nig  Jit;  and  the  question 
whether  she  should  have  had  a  proper  lookout  under 
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such  circumstances  is  the  one  in  which  we  are 
directly  interested.  This  court  is  seriously  asked 
to  hold  that  the  navigation  of  the  Tillicum  up  the 
water  front  of  Seattle  Harbor  in  a  dense  fog  at 
night  with  no  one  on  watch,  save  her  master  and 
pilot  is  specifically  justified  by  Rule  38.  Consider 
the  far  reaching  consequences  of  such  a  decision, 
for  the  rule  reads:  "All  passenger  and  ferry 
steamers. ' '  In  the  face  of  the  accumulated  decisions 
of  a  hundred  years,  in  the  face  of  the  increasing 
tendency  to  more  and  more  safeguard  lives  at  sea, 
the  Court  is  asked  to  render  a  decision,  that  says 
to  a  vessel  owner;  by  positive  statute  you  are  per- 
mitted to  send  your  vessel  with  a  thousand  sleep- 
ing passengers  in  her  berths  into  Seattle  Harbor, 
or  any  other  American  harbor,  in  a  dense  fog,  at 
night,  with  no  one  on  watch  to  guard  them  from 
death  and  disaster,  save  that  vessel's  master  and 
pilot  stationed  in  her  pilot  house. 

On  account  of  the  fact  that  an  erroneous  view 
of  the  law  concerning  lookouts  has  prevailed  in 
this  locality,  and  in  the  minds  of  eminent  counsel, 
and  even  in  the  minds  of  the  Inspectors 
themselves,  this  question  must  have  appeared  to  the 
trial  judge  to  be  of  great  public  importance,  as 
indeed  it  was.  He  not  only  shows  it  in  the  opinion 
rendered  in  this  case,  but  in  an  opinion  reported 
immediately  after  the  opinion  in  this  cause,  in 
the  Wilbert  F.  Smith,  210  Fed.  at  981,  he  deals  even 
more  fully  with  the  tug  lookout  question.  We  feel 
that  he  was  so  impressed  with  the  public  importance 
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of  refuting  this  erroneous  and  dangerous  view 
concerning  lookouts  that  for  that  reason  he  neglected 
to  notice  certain  other  faults  in  the  navigation  of 
the  ''Tillicum"  which  were  in  themselves  sufficient 
to  have  justified  an  award  of  damages  against  her 
in  this  case. 


THE  NAVIGATORS  OF  THE  TILLICUM  VIO- 
LATED THE  SPIRIT  OF  RULE  SIXTEEN 
AND  WERE  GROSSLY  CARELESS  IN  THE 
PRESENCE  OF  KNOWN  DANGER. 


Here  again  we  contend  that  the  "Tillicum's  fault 
is  shown  by  the  testimony  of  her  master  and  mate, 
the  only  persons  on  her  deck. 


Captain    Charlesworth 

Q.  What  happened  then 

Captain  ? 
A.  We    really    got     an 

echo  dead  ahead. 

*  *     * 

Q.  Wliat  echo  did  you 

get  ahead  of  you  ? 
A.  Some  floating  object. 
Q.  An  echo  of  what? 

A.  I  judged  a  steamer. 

*  *     * 

Q.  From    some     object 

ahead  of  you? 
A.  Yes. 
Q.  What  did  you  take 

that  to  be? 
A.  A  steamer.  (Ap.  84) 


Mate  Anderson 


Q 


Well  what  was  the 
first  indication  you 
got  that  morning 
that  there  was  an  ob- 
ject ahead  of  you  in 
the  water? 
A.  Well  we  got  an  echo 
pretty  near  dead 
ahead  or  approxi- 
mately dead  ahead — 
a  faint  echo. 
What  was  that  an 
echo  of? 

That  was  from  our 
whistle.   (Ap.  95). 


Q. 
A. 
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Q.  What  did  you  do  as 
soon  as  you  got  the 
echo  ahead  of  you? 

A.  Stopped  her.  (Ap. 
84). 

Q.  Well  after  getting 
an  echo  from  your 
fog  whistle  did  you 
proceed  until 
gave  another 
whistle  ?  Did 
give  any  other 
whistle  ? 

A.  Yes  sir. 


you 
fog 
you 
fog 


Q.  In  the  mean  time 
did  you  hear  any  fog 
whistle  ahead  of 
you? 

A,  No  sir. 

Q.  About  how  long 
after  the  first  fog 
whistle  was  it  until 
you  gave  the  second 
fog  whistle,  that  is 
the  first  one  from 
which  you  got  the 
echo  ahead? 

A.  Somewhere  about  a 
minute.  (Ap.  85). 


A 

Q 

A 


Q.  What  did  you  do, 
what  was  the  first 
thing  the  captain 
did? 

A.  Slowed  down  sir. 

Q.  That  is  he  gave  a 
bell  to  the  engineer? 
Yes  sir. 

To  slow  down? 
Yes  sir. 

Q.  Could  you  tell  by 
the  movement  of  the 
vessel  that  the  en- 
gineer had  slowed 
down? 
Yes  sir. 

Now  tell  what  hap- 
pened after  that? 
Well  then  after  he 
slowed  down  we 
bio  wed  the  towing 
whistle  again.  (Ap. 
95).     *     *     * 

Q.  Did  you  see  or  hear 
anything  before  you 
gave  your  next  fog 
whistle  ? 

A.  No  sir.   (Ap.  96). 


A. 
Q. 

A. 


Although  Captain  Charlesworth  testified  that  after 
being  notified  of  the  presence  of  a  vessel  ahead 
by  the  echo  that  he  stopped,  the  mate  testifies  four 
times  that  they  only  slowed  down.  A  chain  is  no 
stronger  than  its  weakest  link  and  this  testimony 
on  the  part  of  the  mate  should  be  taken  most  strong- 


20 

ly  against  the  "Tillicum."    Rule  16  provides  that: 

"A  steam  vessel  hearing  apparently  forward 
of  her  beam  the  fog  signal  of  a  vessel  the  posi- 
tion of  which  is  not  ascertained  shall  so  far  as 
the  circumstances  of  the  case  admit,  stop  her 
engines  and  navigate  with  caution  until  the 
danger  of  collision  is  over." 

30  Stat.  L.  99. 


Surely  it  will  not  be  disputed  that  an  echo  of  a 
whistle  cannot  be  heard  as  far  as  a  whistle  especially 
when  the  echoing  surface  is  a  small  dot  on  the 
water.  This  echo,  as  the  captain  and  mate  admit, 
informed  them  that  a  vessel  was  dead  ahead.  It  of 
necessity  also  told  them  that  it  was  not  far  away. 
The  spirit  of  this  rule  if  not  the  exact  letter  re- 
quired them  to  stop  their  vessel  instantly. 

It  will  be  noted  by  the  Court  that  this  case  hav- 
ing been  once  submitted  was  reopened  to  permit 
the  appellant  to  take  further  testimony  in  the 
lookout  question.  (Ap.  168).  Appellant's  proctor 
seized  the  opportunity  to  have  the  mate  correct  the 
above  evidence  but  so  persistent  was  the  idea — for 
some  reason — that  the  mate  again  testified  that 
they  slowed  down.  (Ap.  175). 

But  taking  the  more  favorable  evidence  of  the 

captain  as  true  he  was  certainly  guilty  of  grievous 

fault.    Appellant's  brief  on  page  twelve  makes  this 

statement   concerning   Rosalie's   master: 

"In  that  fog  bank  he  knew  there  was  a  vessel 
in  motion,  whose  position,  course  and  intention 
he  then  had  no  means  whatever  of  discovering. 
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It  was,  therefore,  his  plain  duty  to  give  several 
short  and  rapid  blasts  of  his  whistle." 

Captain  Charlesworth  may  not  have  known  that 
the  vessel  ahead  of  him  was  in  motion  but  accord- 
ing to  his  own  story  he  knew  there  was  a  steamer 
ahead  of  him  in  a  fog  so  close  that  he  got  echoes 
from  his  own  whistle,  knew  that  she  was  inattentive 
to  signals,  had  no  possible  means  of  Imowing  what 
she  was,  where  she  was  or  whither  she  was  going 
and  under  such  circumstances  allowed  his  vessel 
to  drift  down  upon  her  without  blowing  any  alarm 
whistle,  or  even  blowing  an  inquiry  whistle  of  any 
kind  for  the  space  of  a  minute.  (Ap.  84,  85).  Surelj^ 
no  one  can  doubt  that  if  this  story  is  true  the 
officers  of  the  Tillicum  w^ere  grossly  negligent  and 
must  be  so  found  under  Art.  29. 

*' Nothing  in  these  rules  shall  exonerate  any 
vessel,  or  the  master  or  crew  thereof  from  the 
consequences  of  any  neglect*  *  *  to  keep 
a  proper  lookout  or  of  the  neglect  of  any  pre- 
caution which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case." 

Inland  Nav.  Rules,  30  St.  L.  102,  2  F.  S.  Ann. 
181. 
It  is  fortunate  for  us  that  this  account  is  found 
in  the  testimony  of  the  mate  and  master  themselves 
and  does  not  depend  upon  that  of  other  witnesses 
for  it  seems  almost  incredible  that  navigating 
officers  would  permit  their  vessel  to  drift  into  known 
danger.  Inattention  is  coimnon  enough  but  their 
deliberate  carelessness  on  this  occasion  is  rarely 
matched. 
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THE  BURDEN  WAS  ON  THE  APPELLANT 
TO  SHOW  THAT  THE  FAULTS  OF  THE 
''TILLICUM"  DID  NOT  CONTRIBUTE  TO 
THE  COLLISION. 

The  general  rule  in  this  subject  is  so  well  known 
that  it  needs  no  citation.  A  deficiency  in  maintain- 
ing a  lookout  will  cast  the  burden  in  the  offending 
vessel  of  proving  that  that  fault  did  not  contribute 
to  the  collision  as  in  the  case  when  positive  statutory 
rules  have  been  disobeyed. 

"While  I  believe  it  to  be  clear  that  a  proper 
lookout  would  have  discovered  the  sloop  in  time 
to  keep  off,  it  is  not  necessary  that  this  fact 
shall  affirmatively  appear  except  as  a  result 
of  the  inference  stated;  it  is  sufficient  that  the 
contrary  is  not  proved." 

The  George  IF.  ChUds,  67  Fed.  271. 

"As  it  is  impossible  for  the  tug  to  show  that 
a  lookout  properly  stationed,  and  without  other 
duties,  would  not  have  enabled  the  tug  to  have 
avoided  the  collision,  she  must  be  held  in  fault. ' ' 

The  Lyndhurst,  92  Fed.  681. 

"Unless  it  should  appear  to  the  court  that 
the  accident  couJd  not  possibly  have  been 
avoided,  even  if  the  lookout  was  in  his  place 
and  doing  his  duty,  the  Cheny  should  be  re- 
garded as  contributing  to  the  accident.  Under 
such  a  rule  it  is  considered  that  the  Cheny  was 
culpably  negligent.  If  tugs  will  go  about  the 
harbor  without  lookouts,  they  may  not  expect 
that  the  court  will  conjecture  nicely  what  would 
have  happened  if  a  lookout  had  been  in  his 
place,  doing  his  duty  wdien  a  collision  occurred." 

The  Arthur  M.  Palmer,  115  Fed.  417. 
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Appellant  did  not  meet  this  burden.     It  is  true 

that  a  few  tug  captains  testified  that  the  pilot  house 

was  the  best  place  for  the  lookout,  and  Inspector 

Turner  was  inclined  to  think  so,  but  he  says  he 

never  spent  any  time  in  a  pilot  house.   (Ap.  177). 

But  in  any  event  this  is  a  mere  matter  of  opinion. 

Doubtless  had  we  taken  the  time  to  do  so  we  could 

have  produced  experienced  men  who  would  have 

given  an  exactly  contrary  opinion.    The  trial  judge 

rightly  disposed  of  these  opinions  in  this  language: 

"The  further  contention  that  a  person  could 
see  and  hear  better  from  the  pilot  house  because 
of  its  elevated  position  than  from  the  bow  of 
the  vessel,  I  think,  is  answered  by  the  testi- 
mony in  this  case,  which  shows  that  the  fog 
was  general.  If  the  testimony  should  disclose 
that  the  fog  bank  lay  near  the  water  and  that 
the  pilot  house  extended  above  the  fog,  the  con- 
tention might  have  some  force."  (Ap.  195). 

The  proctors  for  the  appellant  seem  to  think  that 
the  only  reason  for  the  lookout  being  required  to  be 
in  the  bow  of  the  vessel  is  that  he  may  see  and 
hear  better.  But,  as  the  cases  show,  an  equally  im- 
portant reason  is  that  he  may  be  alone  where  there 
are  neither  companions  or  machinery  or  gear  to 
distract  his  attention  or  prevent  him  from  giving  all 
his  attention  to  the  one  duty  of  serving  as  eyes 
and  ears  to  the  ship. 

There  is  a  mass  of  evidence  that  the  Rosalie 
was  blowing  her  fog  signals  regularly.  Not  one 
was  heard  by  the  Tillicum.  Her  first  intimation  of 
the  Rosalie's  presence  was  a  returning  echo  from 
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her  own  whistle.  She  first  saw  her  about  two 
hundred  feet  away.  It  was  undisputed  that  the 
engines  of  both  vessels  were  reversed  when  the 
collision  occurred.  The  impact  was  slight  (Mate 
Anderson,  Ap.  97).  The  vessels  just  touched  and 
separated  as  all  the  witnesses  agree. 

How  can  anyone  say  that  a  proper  and  attentive 
lookout  on  the  Tillicum  would  not  have  heard  the 
Rosalie's  signals?  How  can  anyone  say  that  a  look- 
out properly  stationed  in  the  bow  of  the  scow,  as 
many  of  the  cited  cases  hold  he  should  have  been, 
or  even  on  the  bow  of  the  tug,  as  they  universally 
hold,  would  not  have  discovered  the  Rosalie  in  time 
to  avoid  the  slight  collision  which  occurred? 

And  who  can  doubt  but  that  if  the  Tillicum 
had  reversed  when  she  became  cognizant  that  a 
steamer  was  so  close  ahead  of  her  in  the  fog  that 
her  own  whistles  were  rebounding  from  her,  that 
this  collision  would  not  have  occurred?  It  would 
doubtless  have  been  prevented  had  she  blown  danger 
signals,  or  indeed  any  other  signals  instead  of  re- 
maining silent  for  a  minute. 


DAMAGES. 

1.    Repair  Bill. 

As  appears  from  the  testimony  of  Joshua  Green, 
president  of  the  libellant  company,  the  stem  of 
the  ''Rosalie"  was  stove  in;  and  Captain  James 
Fowler,    Lloyds    Agent,    representing    the    Under- 
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writers,  and  Frank  Walker,  representing  the  owner, 
were  called  in  to  make  a  survey  (Ap.  71).  They 
agreed  that  certain  repairs  were  necessary  to  re- 
place the  vessel  in  the  same  condition  she  was  De- 
fore  the  collision.  (Ap.  71-74).  Their  report  ap- 
pears in  the  record  as  claimant's  exliibit  7.  (Ap.  183) 
The  vessel  was  promptly  sent  to  the  Heffernan  Dry 
Dock  Company.  This  company  did  the  work  and 
rendered  a  bill  in  the  sum  of  $3385.32,  which  was 
paid  on  July  25,  1911,  by  the  libellant,  after  hav- 
ing received  the  approval  of  the  surveyors.  (Ap. 
73,  79,  161).  The  bill  and  receipt  appear  in  the 
record  as  libellant 's  Exhibit  "B".   (Ap.  185). 

After  the  above  evidence  had  been  produced,  the 
cross-libellant  called  one  Sandstrom,  a  ship  car- 
penter, an  employee  of  the  cross-libellant,  but  who 
had  not  seen  the  ''Rosalie's"  injuries,  or  the  re- 
pairs made  (Ap.  129),  who  testified  that  $850.00 
would  have  been  a  fair  price  for  the  work  called  for 
by  the  survey,  and  made  certain  detailed  criticisms 
of  the  bill,  item  by  item. 

Cross-libellant  also  called  one  Andrew  McKay  who 
had  also  done  work  for  the  cross-libellant,  and 
who  also  had  not  seen  the  "Rosalie"  after  the  ac- 
cident, who  testified  substantially  as  Sandstrom 
had  done.  (Ap.  137).  John  L.  Hubbard,  manager 
of  Hall  Brothers  Ship  Yard,  who  likewise  did  not 
see  the  "Rosalie"  after  the  collision,  testified  that 
the  work  could  have  been  done  for  $1050.00  as  a 
maximum  (Ap.  144),  and  also  made  certain  detailed 
criticisms  of  the  bill. 


26 

In  rebuttal  we  called  David  Hollywood,  who  was 
the  foreman  for  the  Pleffernan  Dry  Dock  Company 
at  the  time  the  vessel  was  repaired,  who  explained 
the  bill  item  by  item.  (See  testimony  Ap.  149-160). 
We  also  called  Frank  Walker,  who  testified  among 
other  things  that  the  bill  was  approved  by  him- 
self, representing  the  libellant,  and  by  James 
Fowler,  representing  the  Insurance  Company  as 
being  for  ''work  necessitated  by  the  collision;" 
and  as  ''reasonable  for  the  work  done."  (Ap.  160- 
166).  His  evidence  also  shows  that  the  insurance 
was  adjusted  on  the  basis  of  the  bill  in  evidence 
and  explains  many  other  matters. 

It  is  undisputed  that  we  paid  out  $3385.32  for 
repairs  necessitated  by  the  collision  on  a  bill  ap- 
proved by  the  surveyors,  one  of  whom  was  acting 
for  the  underwriters;  and  that  the  insurance  was 
adjusted  on  that  basis.  The  criticism  of  the  bill 
came  from  witnesses  interested  in  part,  in  part 
business  rivals  of  the  He:ft*ernan  Dock  Company, 
but  what  is  still  more  significant  from  men  who 
did  not  see  the  injuries  to  the  "Rosalie"  or  the 
repairs  that  were  made.  Furthermore  their  criti- 
cisms are  explained  by  Hollywood  and  Walker.  We 
have  no  doubt  that  the  Court  reading  the  evidence 
on  this  point  (Ap.  149-166)  must  conclude  that 
the  sum  of  $3385.32  was  a  necessary  disbursement 
on  our  part  for  repairs  caused  by  the  collision. 
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2.     Ship's  Cretv. 

Frank  Walker  did  not  testify  that  the  new  pro- 
peller was  installed  by  the  crew  of  the  "Rosalie" 
but  surmised  that  they  might  have  since  there  was 
no  mention  of  this  work  in  the  bill.  (Ap.  165).  He 
might  have  with  equal  reason  surmised  that  the  bill 
for  that  work  being  for  matters  not  caused  by  the  col- 
lision was  separately  rendered  and  separately  paid. 
The  item  complained  of  is  shown  in  detail  in  the 
apostles  on  page  185  and  was  justly  included  in  the 
award. 

3.    BawMvrage. 

The  only  complaint  here  is  that  the  claimant 
took  advantage  of  the  opportunity  of  the  vessel's 
being  laid  up  to  install  a  new  wheel  which  change 
would  not  otherwise  have  been  made  until  her 
regular  overhauling  time.  (Ap.  164).  It  was  not  in 
any  way  charged  in  the  bill  nor  is  there  a  single 
line  of  testimony  to  show  that  this  operation  ex- 
tended the  demurrage  time.  The  criticisms  on  the 
award  especially  on  the  last  two  items  are  too 
captious  to  require  further  answer. 

In  conclusion  w^e  respectfully  pray  that  the  de- 
cree of  the  low^er  court  be  in  all  respects  affirmed. 

Respectfully  submitted, 

IRA  BRONSON, 
J.  S.  ROBINSON, 
H.  B.  JONES, 

Proctors  for  Appellee. 
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PETITION  FOR  MODIFICATION   OF   DECREE 
AND  FOR  REHEARING 


Comes  now  appellant  and  petitions  Your  Honors  as 
follows  : 

I 

That  in  any  event  the  judgment  and  decree  of  the 
District  Court  be  modified  and  that  the  amount  of 
said  judgment  be  reduced  in  the  sum  of  $597.30  with 


iiitorest.  This  Court  will  doubtless  recall  that  upon 
the  oral  argimient  proctors  for  appellant  called  the 
Court's  attention  to  an  error  in  the  decree  occurring 
by  reason  of  the  fact  that  the  Court  had  allowed  the 
libelant  to  recover  not  only  one-half  of  its  entire 
damages,  but  also  the  damages  to  appellant's  tug  and 
tow\  This  proctor  for  appellee  frankly  admitted  in 
his  answering  argument,  and  consented  to  the  cor- 
rection of  the  error.  It  w^as  explained  at  the  time  to 
the  Court  that  the  error  occurred  in  this  w^ise :  The 
Court  in  its  opinion  in  the  case  (Record,  p.  197)  had 
said: 

"The  damage  to  the  'Rosalie'  is  shown  to  be 
$5116.12;  to  the  'Tillicum'  and  scow^  $597.30,  a  total 
loss  of  $5713.42,  wdiich  should  be  equally  divided.  A 
decree  may  he  presented  for  lihehnii  in  the  sum  of 
156.71.'' 


Proctor  for  appellee  excused  the  mistake  by  saying 
that  in  the  preparation  of  the  decree  he  had  followed 
the  language  of  tlie  Court  in  its  opinion  without  no- 
ticing the  error.  It  was  also  explained  to  the  Court 
that  at  the  time  of  the  ^preparation  of  the  briefs 
counsel  overlooked,  and  hence  did  not  expressly  point 
out,  this  particular  error. 

We  assume  that  this  Court  in  the  interval  of  time 
elapsing  after  the  argument  before  the  preparation 
of  the  opinion  must  have  likewise  overlooked  the 
above  facts;  for  surel^y  the  Court  would  not  inten- 
tionally affirm  a  judgment,  Vv^ithout  modification, 
which  allowed  one  of  two  parties,  mutually  at  fault, 
to  recover  not  only  half  of  its  owm  damages,  but  also 


tlio  wliole  of  its  adversaiy's;  and  particularly  where 
the  proctor  of  the  party  frankly  admitted  tlie  error 
and  asked  correction  thereof. 

II. 

We  shall  not  burden  this  Court  with  a  request  to 
reconsider  the  main  question  discussed  in  the  briefs 
and  oral  argument,  namely,  whether  the  fault  of  the 
'' Rosalie"  was  so  great  as  to  fully  account  for  the 
collision.  While  feeling  that  this  contention  was  well 
taken,  we  are  bound  to  assume  that  it  was  rejected 
only  after  careful  consideration  by  tlie  Court.  But 
permit  us  to  suggest  that  too  much  consideration 
may  have  been  given  to  the  finding  of  the  trial  Court 
as  to  the  amount  of  the  damages  of  the  "Rosalie". 
The  fact  that  careful  considei-ation  was  not  given 
thereto  is  illustrated  hy  the  admitted  error  above 
pointed  out. 

It  is  a  significant  fact  that  little,  if  any,  competent 
proof  of  this  claim  for  damages  was  offered  on  be- 
half of  the  "Rosalie"  in  the  first  instance,  its  prin- 
cipal testimony  being  reserved  for  rebuttal.  The 
testimony  of  three  experienced  shipbuilders,  offered 
by  appellant,  not  only  pointed  out  that  the  bill  for 
the  repair  of  the  "Rosalie"  was  excessive  in  many 
particulai's,  but  that  as  to  labor,  for  example,  it  would 
have  been  practically  impossible  to  employ  so  man}'' 
men  upon  the  shi))  in  performing  the  work.  Two 
of  them  testified  that  the  work  required  by  the  sur- 
vey could  have  been  done  foi'  one-fourth  of  the  bill 
charged,  and  allowed  in.  full  by  the  trial  Court;  and 


Mr.  Hubbard,  for  many  years  the  manager  of  Hall  i 

Brothers'  shipyard,  the  oldest  and  most  reliable  on  | 

Puget  Sound,  testified  that  the  work  could  have  been 
done  for  considerably  less  than  one-third  of  the  bill. 
There  could  be  no  justification  for  recovery  of  more 
than  the  necessary  cost  of  the  repairs  required  by 
Lloyd's  survey.  This  discrepancy  is  so  great  as  to 
excite  surprise,  if  not  grave  distrust,  and  we  feel  that 
if  this  Court  will  carefully  examine  this  portion  of 
the  testimony  it  will  further  modify  its  judgment  by 
reducing  the  amount  of  the  damages  allowed  to  the 
"Rosalie." 

Respectfully  submitted, 

Hughes,  McMickex,  Dovell  &  Ramsey, 

Proctors  for  Appellant. 
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